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How to Use This Franchise Disclosure Document 

Here are some questions you may be asking about buying a franchise and tips on how to find 

more information: 

QUESTION WHERE TO FIND INFORMATION 

How much can I earn? Item 19 may give you information about outlet 

sales, costs, profits or losses. You should also try 

to obtain this information from others, like 

current and former franchisees. You can find 

their names and contact information in Item 20 

or Exhibits D and E. 

How much will I need to invest? Items 5 and 6 list fees you will be paying to the 

franchisor or at the franchisor’s direction. Item 7 

lists the initial investment to open. Item 8 

describes the suppliers you must use. 

Does the franchisor have the financial 

ability to provide support to my business? 

Item 21 or Exhibit F includes financial statements.  

Review these statements carefully. 

Is the franchise system stable, growing, or 

shrinking? 

Item 20 summarizes the recent history of the 

number of company-owned and franchised outlets. 

Will my business be the only Tom and Chee 

business in my area? 

Item 12 and the “territory” provisions in the 

franchise agreement describe whether the 

franchisor and other franchisees can compete with 

you. 

Does the franchisor have a troubled legal 

history? 

Items 3 and 4 tell you whether the franchisor or its 

management have been involved in material 

litigation or bankruptcy proceedings.  

What’s it like to be a Tom and Chee 

franchisee? 

Item 20 or Exhibits D and E list current and former 

franchisees. You can contact them to ask about 

their experiences.  

What else should I know? These questions are only a few things you should 

look for.  Review all 23 Items and all Exhibits in 

this disclosure document to better understand this 

franchise opportunity. See the table of contents.  



 

 

What You Need to Know About Franchising Generally 

Continuing responsibility to pay fees.  You may have to pay royalties and other fees even if 

you are losing money.  

Business model can change.  The franchise agreement may allow the franchisor to change its 

manuals and business model without your consent.  These changes may require you to make 

additional investments in your franchise business or may harm your franchise business.  

Supplier restrictions.  You may have to buy or lease items from the franchisor or a limited 

group of suppliers the franchisor designates.  These items may be more expensive than similar 

items you could buy on your own.  

Operating restrictions.  The franchise agreement may prohibit you from operating a similar 

business during the term of the franchise.  There are usually other restrictions.  Some examples 

may include controlling your location, your access to customers, what you sell, how you 

market, and your hours of operation.  

Competition from franchisor.  Even if the franchise agreement grants you a territory, the 

franchisor may have the right to compete with you in your territory. 

Renewal.  Your franchise agreement may not permit you to renew.  Even if it does, you may 

have to sign a new agreement with different terms and conditions in order to continue to operate 

your franchise business.  

When your franchise ends.  The franchise agreement may prohibit you from operating a 

similar business after your franchise ends even if you still have obligations to your landlord or 

other creditors. 

Some States Require Registration  

Your state may have a franchise law, or other law, that requires franchisors to register 

before offering or selling franchises in the state.  Registration does not mean that the state 

recommends the franchise or has verified the information in this document.  To find out if your 

state has a registration requirement, or to contact your state, use the agency information in 

Exhibit G.  

Your state also may have laws that require special disclosures or amendments be made 

to your franchise agreement.  If so, you should check the State Specific Addenda. See the Table 

of Contents for the location of the State Specific Addenda. 

 

 

 



 

 

Special Risks to Consider About This Franchise  

Certain states require that the following risk(s) be highlighted:  

1. Out-of-State Dispute Resolution.  The Franchise Agreement requires litigation in 

Ohio.  Out-of-state litigation may force you to accept a less favorable settlement for 

disputes.  It may also cost more to litigate with franchisor in Ohio than in your home 

state.  

 

2. Governing Law.  The Franchise Agreement states that Ohio law governs the 

agreement, and this law may not provide you the same protections and benefits as local 

law.  You may want to compare these laws.   

 

3. Jury Waiver.  The Franchise Agreement contains a waiver of the right to a trial by jury 

in any action, proceeding or counterclaim.  

 

4. Waiver of Punitive or Exemplary Damages.  The Franchise Agreement contains a 

waiver of any right to, or claim for, punitive or exemplary damages.  Your judgment in 

litigation is limited to your actual damages. 

 

5. Franchise Renewal.  Many Franchise Agreements do not allow you to renew 

unconditionally after the initial term expires.  You may have to sign a new agreement 

with different terms and conditions in order to continue to operate your business.  Before 

you enter into an agreement, consider what rights you have to renew your franchise, if 

any, and what terms you might have to accept in order to renew. 

 

6. Other Risks.  There may be other risks concerning this franchise. 

We use the services of one or more Franchise Brokers or referral sources to assist us in selling 

our franchise.  A franchise broker or referral source represents us, not you.  We pay this person 

a fee for selling our franchise or referring you to us.  You should be sure to do your own 

investigation of the franchise.  

Certain states may require other risks to be highlighted.  Check the “State Specific Addenda” 

(if any) to see whether your state requires other risks to be highlighted. 
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Item 1 
 

The Franchisor, and any Parents, Predecessors, and Affiliates 

The Franchisor. 

To simplify the language in this disclosure document “TCWW” and “we” means TCWW 

LLC, the franchisor. “You” means the person or business entity that buys this franchise (if the 

buyer of the franchise is a corporation, partnership or other entity, the term “you” does not include 

the owners of that entity). 
 

TCWW is an Ohio limited liability company that was organized on June 30, 2017.  TCWW 

does business under the name “Tom and Chee.” TCWW does not conduct business under any other 

names. TCWW’s parent, however, operates and sells franchises to others to operate Gold Star Chili 

restaurants as described below.  We and our affiliates may attempt to negotiate group discount 

rates for the benefit of our franchisees for products and services and marketing and sales materials. 

 

TCWW’s principal business address is 650 Lunken Park Drive, Cincinnati, Ohio 45226. 

TCWW’s agents for service of process are disclosed in Exhibit A. 

 

Parents. 
 

TCWW’s parent company is Gold Star Chili, Inc., an Ohio corporation (“Gold Star”), 

whose principal address is 650 Lunken Park Drive, Cincinnati, Ohio 45226.  Gold Star does 

business under the name “Gold Star Chili” and also licenses its franchisees the right to operate 

quick casual restaurants selling “Cincinnati” Chili products in various forms and formats at a 

specific location.  Gold Star does not operate any Tom and Chee restaurants.  Gold Star has been 

operating and licensing its franchisees to operate Gold Star Chili restaurants since 1965, primarily 

in the Greater Cincinnati area. 
 

Predecessors. 
 

TCWW’s predecessor is Tom and Chee Worldwide, LLC, an Ohio limited liability 

company (“Worldwide”).  Worldwide’s business address was 125 East Court St, Suite 400, 

Cincinnati, Ohio 45202.  Worldwide never used the Tom and Chee Marks to operate restaurants 

itself.  Worldwide licensed franchisees the right to operate Tom and Chee restaurants under the 

Tom and Chee Marks from October 5, 2012 until September 19, 2017.  Worldwide no longer 

licenses franchisees to operate Tom and Chee restaurants under the Tom and Chee Marks.  

Worldwide did not conduct business, or offer franchises in, any other line of business. 

 

On September 19, 2017, we purchased the franchising assets of Worldwide, including 

Worldwide’s exclusive right to the Tom and Chee Marks and assumed all of Worldwide’s rights 

and obligations under certain of its franchise agreements with its franchisees.  After the purchase, 

Worldwide and its affiliates ceased doing business. 
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The Franchisor’s Business. 
 

TCWW sells restaurant franchises (each a “Restaurant” or “Franchise”) to others (each a 

“Franchisee”) and may, from time to time, own, operate, and manage Tom and Chee Restaurants.  

We authorize our Franchisees to promote, advertise, and sell grilled cheese sandwiches and melts, 

soups, salads, desserts, other menu items, and related products and services to the public and to 

use our method of operation and our marks in the operations of the Franchisee’s business. 
 

As of December 31, 2020, there were 6 franchised Restaurants and 1 company-owned 

Restaurant in operation in the United States.  
 

The Franchise. 
 

The Franchise offered hereunder is for the right to operate a quick service Restaurant selling 

grilled cheese sandwiches, soup and other menu items in various forms and formats under the trade 

name and service mark Tom and Chee and the right to use that mark, and any other marks, names, 

logos, emblems and indicia that TCWW licenses you to use pursuant to the Franchise Agreement 

(the “Marks”), at a specific location (the “Retail Location”) upon the terms and conditions of a 

Franchise Agreement. The Franchise Agreement is attached to this disclosure document as Exhibit 

B. 
 

You must operate your Franchise business in accordance with the system, standards, 

specifications and procedures developed by TCWW for the operation of Restaurants and the 

promotion and sale of Tom and Chee products from time-to-time (the “System”). Distinguishing 

characteristics of the System include a format (including building designs, equipment layout plans, 

color schemes and signage) and certain systems, procedures, methods, recipes, standards, 

specifications, and advertising, promotional, marketing and merchandising programs and 

techniques developed by TCWW. 

 

Our standard Restaurant is an inline store located in a shopping center.  A typical 

Restaurant generally has counter and/or table seating areas for 35 to 45 persons.  At most 

Restaurants, patrons place and pay for their orders at a service counter upon entering the Restaurant 

before being provided table service.  This makes the Restaurants “quick casual” in contrast with 

traditional fast food.  To-go, carry-out, and delivery orders via third-party delivery partners are 

also common. 

 

Marketing and Competition. 

The market for Tom and Chee products and services is the general public. The principal 

sources of direct competition for your Franchise are independent and chain restaurants that offer 

and provide sandwiches, soup and other menu items in a fast casual or quick service environment. 

The products and services offered by our Franchisees are generally offered and sold to 

individuals and families. A Tom and Chee franchise’s business may depend on geography and 

weather and there may be some seasonality to your franchise. Holidays may also generally impact 

traffic depending on your location. 
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Industry-Specific Regulations. 
 

There may be laws or regulations in your state or municipality regulating the preparation 

and storage of food products, sanitation, safety, health, the construction of the Restaurant, waste 

and emissions discharge, public accommodations and the sale of alcoholic beverages. You will be 

responsible for investigating and complying with all laws and regulations, including environmental 

laws and licensing requirement that may apply to your Restaurant. You will also be responsible 

for complying with employment, workers’ compensation, insurance, corporate, tax and similar 

laws and regulations, as well as any federal, state or local laws of a more general nature that may 

affect the operation of your Restaurant. You should examine these laws and regulations before 

purchasing the franchise described herein. 

 

Prior Business Experience. 
 

TCWW began franchising Tom and Chee restaurants on September 19, 2017, when it 

purchased the franchising assets of its predecessor, Worldwide. Worldwide licensed franchisees 

the right to operate Tom and Chee restaurants from October 5, 2012 until September 19, 2017. 

Worldwide no longer licenses franchisees to operate Tom and Chee restaurants. There are currently 

10 active franchised and 1 company-owned) Tom and Chee locations operating in the United 

States. TCWW has not offered franchises in other lines of business. 

 

Gold Star, TCWW’s parent, has operated chili-style restaurants continuously since its 

formation in 1965. Gold Star began franchising restaurants in 1966. Gold Star has not offered 

franchises in other lines of business. 
 

 

Item 2 

Business Experience 

President and CEO: Roger David 
 

Mr. David has been the President and CEO of TCWW LLC since its inception in June of 2017.  

Mr. David has also served as the President and CEO of Gold Star since May 2015. Prior to that, 

he served as CEO of Buffalo Wings & Rings, LLC, a national franchisor of family-style restaurants 

located in Cincinnati, Ohio, since October 2009. 

Chief Financial Officer: James Conover, CMA 
 

Mr. Conover has been the CFO of TCWW LLC since its inception in June of 2017.  Mr. Conover 

has also served as the CFO of Gold Star since September 2015. Prior to that, he was the CFO of 

Apple Sauce, Inc., a franchisee that operated Applebee’s Neighborhood Grill & Bars. Mr. Conover 

joined Apple Sauce in 2002. 
 

Vice-President of Operations: Dave Mayerik 
 

Mr. Mayerik has been the Vice-President of Operations of TCWW LLC since its inception in June 
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of 2017.  Mr. Mayerik has also served as the Vice-President of Operations of Gold Star since 

January 2015 and has been with Gold Star since 2002. Prior to his time with Gold Star Chili, Mr. 

Mayerik was employed by Metromedia Restaurant Group, Inc., an operator of family-style 

steakhouse, for 27 years, and CMR Partners, LLP (a Franchisee group of Metromedia) for an 

additional 3 years. While at Metromedia/CMR, Mr. Mayerik served in a number of managerial 

and leadership positions. 
 

Vice-President of Development: Thomas LiCalzi 
 

Mr. LiCalzi has been the Vice-President of Development for TCWW LLC since its inception in 

June of 2017.  Mr. LiCalzi has also served as Gold Star’s Director of Development since October 

2015. Prior to that, he worked within the construction industry as a general contractor and owned 

and operated a property management company. 
 

Human Resources Director: Lynn Johnson 
 

Ms. Johnson joined the Gold Star/TCWW family in March of 2019 as Director of Human 

Resources. Prior to that, she enjoyed a long and rewarding career with Federated Department 

Stores/Macy’s, working both in-house and as a consultant in various aspects of human resources, 

merchandising and operational support for stores, first joining Lazarus Department Store in 1987. 

 

Franchise Director: Samir Daoud, CFE 
 

Mr. Daoud has been the Franchise Director of TCWW since its inception in June of 2017.  Mr. 

Daoud served as the Retail Sales and Marketing Manager for Gold Star from April 2007 to January 

2016, when he was named Development Manager/Franchise Director of Gold Star, a position he 

also still currently holds. 

 

Vice President of Marketing: Jessica George 

 

Jessica has over 20 years of marketing experience building brand strategy, marketing and strategic 

communications plans for brands of all shapes and sizes across numerous industries, including 

CPG, food, retail and healthcare to name a few. Jessica oversees the Marketing Department’s 

planning, development and execution of all marketing and communications initiatives across its 

portfolio of companies and holds her team accountable to exceeding business objectives. 
 

 

All of the foregoing persons are based out of TCWW’s corporate headquarters. 
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Item 3  

 

Litigation 

 

Concluded Actions: Last 10 Years 

 

TCWW, LLC v. Tom & Chee North Texas, LLC, et al., (United States District Court, Southern 

District of Ohio, Western Division, Case No. 1:18-cv-00069-SJD, filed January 31, 2018).  TCWW, 

LLC filed a Complaint against two franchisees, Tom & Chee North Texas, LLC and Hampton 

Farming Texas, LLC, and against the individual guarantor of the franchise agreements, Greg Sippel, 

seeking injunctive relief and damages arising out of defendants’ breach of the franchise agreements.  

Specifically, the complaint sought to enforce the non-competition, non-solicitation, and 

confidentiality provisions of the franchise agreements and to recover past-due royalties and 

advertising fees.  In addition to allegations of breach of the franchise agreements, the Complaint 

sought relief resulting from defendants’ misappropriation of trade secrets, infringement of TCWW, 

LLC’s trademarks, unfair competition, and unjust enrichment.  Factually, the lawsuit arose out of 

the franchisees’ attempt to misappropriate the Tom and Chee concept, system, and manual in order 

to operate competing restaurants in direct violation of the franchise agreements.  On March 4, 2018, 

the parties entered into a settlement agreement under which defendants were given until March 15, 

2018 to cease the operation of any competing businesses and destroy or return any Tom & Chee 

proprietary information.  Defendants also executed new, three-year noncompetition covenants and 

paid TCWW, LLC a settlement payment in a confidential amount.  The Court entered an order 

dismissing the case on February 20, 2018. 

 

Rants, LLC, et al. v. Tom and Chee Worldwide, LLC, (Court of Common Pleas, Hamilton County, 

Ohio, Case No. A1706090, filed November 21, 2017).  Rants, LLC, Kathy Rants, and Darrell Rants 

filed a Complaint against Tom and Chee Worldwide, LLC, seeking $45,000 allegedly owed 

pursuant to an agreement.  Defendant is TCWW, LLC’s predecessor and is no longer 

conducting business.  Plaintiffs are former franchisees of defendant.  Plaintiffs’ Complaint alleges 

that defendant entered into a Mutual Termination, Settlement and Release Agreement with 

plaintiffs under which defendant agreed to pay plaintiffs $45,000.  Plaintiffs claim this amount 

remains unpaid.  On March 19, 2018, plaintiffs filed a Motion for Default Judgment, which was 

granted on July 30, 2018. 

 

No other litigation is required to be disclosed in this Item. 

 
 

Item 4 

Bankruptcy 

No bankruptcy proceeding is required to be disclosed in this Item. 
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Item 5 

Initial Fees 

 

Initial Franchise Fee. 
 

All Franchisees who are purchasing their first Tom and Chee Franchise must pay a $30,000 

lump sum when the Franchisee signs the Franchise Agreement. Existing Franchisees who are 

purchasing their second, third or fourth Tom and Chee Franchise must pay a $15,000 lump sum 

when the Franchisee signs the Franchise Agreement. Existing Franchisees who are purchasing their 

fifth or more Tom and Chee Franchise must pay a $5,000 lump sum when the Franchisee signs the 

Franchise Agreement. All Franchisees who are purchasing a Tom and Chee Franchise which will 

be operated at a location at which a Tom and Chee Restaurant has been operated during the 

previous six months, will pay the lesser of $15,000 or the amount such Franchisee would otherwise 

be required to pay if such restaurant is a “new” restaurant, when the Franchisee signs the Franchise 

Agreement. 
 

You must pay the initial franchise fee in full when you sign the Franchise Agreement. The 

initial franchise fee is fully earned by TCWW upon receipt and is not refundable under any 

circumstances.  TCWW reserves the right to negotiate the sale of more than one Retail Location 

at a time.  Under those circumstances, the initial fees may differ from those listed above. 
 

Opening Inventory and Other Goods. 
 

You must purchase all proprietary food items from TCWW or our designees.  You must also 

purchase certain non-food products approved for Restaurant sale or use, including Restaurant 

menus, menu board pictures, window logos, window striping and certain food products and 

supplies from TCWW or our designees. Payment for these products are uniform for all 

Franchisees, but the actual amount of payments for inventory and other goods before the 

Restaurant opens ranges from approximately $4,000 to $8,000, depending upon the quantity of 

items purchased. 

 

 

 

[Remainder of Page Intentionally Left Blank] 
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Item 6 

OTHER FEES 

 

 

Type of Fee 

 

 

 

 

Amount 

 

 

Due Date 

 

 

Remarks 

Continuing 

Franchise Fee 

5% of weekly Gross 

Sales1 

 

Payable via ACH debit 

withdrawal by 

Tuesday for the prior 

week ended Sunday. 

Payable to TCWW 

Non-refundable 

Brand Building 

Fee2 

 

 

 

 

 

 

 

1- 3% of weekly Gross 

Sales3 

 

 

 

 

 

 

Payable via ACH debit 

withdrawal by 

 

Tuesday for the prior 

week ended Sunday. 

 

Payable to TCWW for use in the 

Brand Building Fund 
 

Non-refundable. 
 

Subject to increase in TCWW’s 

sole discretion to maximum of 3% 

of Gross Sales. 

 

Local Marketing 

Fee 

1-2% of Gross Sales Monthly This amount is not a fee.  It is spent by 

you on local advertising.  If Brand 

Building Fees are reduced or 

eliminated in the future, we can require 

you to spend up to 2% of Gross Sales 

on local marketing. You must also 

maintain a business phone listing. 

 

Supplier Payment 

Assignment4
 

100% of product 

and/or advertising 

rebates or allowances 

from certain system- 

wide suppliers 

Assigned when 

Franchise Agreement 

is signed 

Payable to TCWW 

Non-refundable 

Inventory and 

Other Materials5
 

See Item 8 of this 

disclosure document 

On delivery or as 

established by 

designated supplier 

Payable to designated supplier 
 

Non-refundable 

Manual Fee $100 for any 

additional copy 
On delivery Payable to TCWW 

 

Non-refundable 
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Type of Fee 

 

Amount 

 

Due Date 

 

Remarks 

Additional 

Training Fee6
 

Reasonable training 

fee at our current 

rates. Also, you must 

reimburse us for our 

reasonable out of 

pocket costs (travel, 

accommodations, 

etc.) 

Before opening or 

after you open your 

franchised Restaurant 

for business. 

Payable to TCWW 

Non-refundable 

Approval Fees7
 Not to exceed 

reasonable cost of 

inspection and actual 

cost of testing or 

evaluation 

On demand Payable to TCWW 
 

Non-refundable 

Transfer Fee8
 Set by TCWW in its 

discretion - currently 

$3,500 

Before consummation 

of transfer or sale 

Payable to TCWW by any 

transferee (not the Franchisor) 
 

Non-refundable 

Renewal Fee9
 Set by TCWW in its 

discretion – currently 

$5,000 

Prior to renewal of 

franchise agreement 

Payable to TCWW 
 

Non-refundable 

Relocation You will reimburse us 

for our reasonable 

out-of-pocket costs 

concerning the 

relocation 

Promptly after 

receiving an invoice 

from TCWW 

Payable to TCWW 

Non-refundable 

Operating Fee10
 125% of TCWW’s, or 

its designee’s, cost of 

operation 

Same as Continuing 

Franchise Fee 

Payable to TCWW or its 

designated operator 
 

Non-refundable 

Audit Fee11
 Cost of audit plus 

interest and late 

payment charge on 

underpayment 

On demand Payable to TCWW 

Non-refundable 

Liquidated 

Damages upon 

Breach of 

Confidentiality12
 

$100,000 for each 

breach 

On demand Payable to TCWW 

Non-refundable 
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Type of Fee 

 

Amount 

 

Due Date 

 

Remarks 

Indemnification13
 Amount of claim, 

loss, damages, etc. 

On demand Payable to TCWW and its officers, 

directors, employees, agents, 

affiliates, successors and assigns 
 

Non-refundable 

Late Payment 

Charge14
 

Interest of lesser of 

1½% per month or 

the maximum rate 

permitted by law, 

plus $25 

On demand Payable to TCWW 

Non-refundable 

Insufficient 

Funds Fee 

$50 for each 

unsatisfied attempt to 

draw Continuing 

Franchise Fee or 

Brand Building Fees 

from your account by 

direct deposit. 

As incurred Payable to TCWW 

Non-refundable 

    

Technology 

Maintenance 

Fees15
 

$450-$650 Monthly Includes technology support for 

your point of sale system and 

software used for training and 

scheduling 

Payable to our designee  

Non-refundable 

Liquidated 

Damages Upon 

Discontinuation 

or Abandonment 

Average monthly 

Continuing Franchise 

fees during the 12 

months preceding an 

abandonment or 

discontinuance of the 

Franchise, multiplied 

by the lesser of 24 or 

the number of months 

remaining in the term 

of the Franchise 

Upon Abandonment or 

Discontinuance of the 

Franchise 

Payable to TCWW 

Non-refundable 
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Notes: 
 

Note 1: The term “Gross Sales” means the total of all revenues generated by Franchisee from  any 

source, whether from cash sales or charge sales, whether based on activities conducted at the Retail 

Location or otherwise associated with the business, and including without limitation any revenues 

earned off-premises, such as delivery, catering events, food trucks, etc., without reserve or 

deduction for uncollected credit accounts. “Gross Sales” shall not include sales taxes that are 

separately stated and collected by Franchisee or refunds, discounts or allowances that are made to 

customers, in good faith and consistent with TCWW’s policies prescribed from time to time. 

Note 2: Brand Building Fees are imposed by TCWW under the Franchise Agreement. All Brand 

Building Fees are nonrefundable; however, if Franchisee opening a new Restaurant spends the 

amount specified by TCWW on marketing and promoting its grand opening (currently, $7,500) 

and otherwise satisfactorily performs its other grand opening obligations, TCWW will provide 

Franchisee with a $2,500 rebate from the Brand Building Fund.  In addition, it is currently the 

practice (but TCWW is not obligated to continue this practice) to rebate up to $2,500 of Brand 

Building Fees to a Franchisee who “re-opens” a Restaurant that it has spent more than $50,000 

remodeling and has spent $5,000 or more on grand re-opening marketing and promotion. At the 

option of TCWW, you must enter into and maintain a debit authorization agreement authorizing 

TCWW to cause your bank account to be debited for charges, including Continuing Franchise 

Fees, Brand Building Fees and late payment charges. 
 

Note 3: The amount of the Brand Building Fee is determined in TCWW’s sole discretion. 

However, the Brand Building Fee will not be increased by more than 1% in any 12-month period.  
 

Note 4: You must assign to TCWW or its designee all product and/or advertising rebates or 

allowances that are granted to you by certain suppliers, as directed by TCWW. Currently 

assignments are required with respect to our soft drinks supplier, with whom TCWW has 

negotiated a group purchase arrangement. Although not obligated to do so by the Franchise 

Agreement or any related agreement, TCWW’s current practice is to have the assigned Franchisee 

supplier payments made (and to have all of the rebate or allowance payments from those suppliers 

receivable by TCWW for company-owned Restaurants made) to TCWW for use in the Brand 

Building Fund. TCWW reserves the right to change this practice at any time without notice to its 

franchisees. 
 

Note 5: Current terms with our designated suppliers are Net 14, but in instances where payments 

are late or not made, the supplier may demand cash on delivery. 
 

Note 6: TCWW does not charge a training fee for you and 1 other attendee designated by you for 

1-time enrollment in the initial training program. When TCWW offers other types of mandatory 

training programs, TCWW does not charge a training fee for one-time enrollment by any 

Franchisee representative that is required by TCWW to attend that mandatory training program. 

TCWW reserves the right to charge for other attendees at any initial training program or other 

mandatory program and the chart above reflects these potential payments. TCWW also reserves 

the right to charge a training fee for any training program at which attendance is optional. 

Note 7: If you want to purchase Restaurant equipment, furnishings, inventory, supplies or other 
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items (a) from a source that is not on TCWW’s then current approved supplier list or (b) that have 

not been approved by TCWW, then TCWW, in accordance with its approval procedures, has the 

right to inspect the supplier’s facilities, test and evaluate samples of items, and require you to pay 

TCWW a charge not to exceed the reasonable cost of the inspection and the actual cost of testing 

or other evaluation. 
 

Note 8: Payable when you sell, assign, transfer, convey, issue, lease, pledge, mortgage, encumber 

or make any disposition of in any manner of your Franchise, or any related assets (or any interest 

in the Franchise or the assets), or any of your owners sell, assign, transfer, convey, issue, lease, 

pledge, mortgage, encumber or make any disposition of 50% or more of the ownership interests in 

you. 
 

Note 9: Payable when you renew your Franchise Agreement (renewal is subject to the conditions 

specified in Section 16 of the Franchise Agreement). 
 

Note 10: If you fail to conform the Restaurant operations to our system standards, TCWW has the 

right, but not the obligation, to operate (or appoint a designee to operate) your Restaurant until the 

operations have been corrected to TCWW’s satisfaction. Under such circumstances, you will be 

required to pay TCWW an amount equal to 125% of TCWW’s expenses in providing such 

services. 
 

Note 11: Payable only if audit discloses an understatement of at least 2% of Gross Sales for any 

reporting period. 
 

Note 12: You (and each of your officers individually) agree under Section 12.2 of the Franchise 

Agreement to pay this sum as liquidated damages for any breach of the confidentiality obligations 

of the Franchise Agreement by you, or any of your partners, shareholders, officers, directors, 

employees or agents, or any other person subject to your control. The provision for liquidated 

damages does not preclude TCWW from seeking injunctive or other relief. You must pay TCWW 

on demand, with interest from the date due at the rate applicable to late payments, any costs or 

expenses (including attorneys’ fees, court costs, other litigation expenses, settlement expenses or 

other expenses of any kind) incurred by TCWW in enforcing or protecting TCWW’s rights under 

the Franchise Agreement, or any related judgments, orders or awards, or in preparation for or 

investigation or contemplation of any of those acts or matters. 
 

Note 13: You must indemnify TCWW and others against various claims, losses, expenses and 

other items related to the franchise, acts or omissions of you or your agents, employees, 

contractors, invitees or representatives and other matters. 
 

Note 14: Charged on any fee or other payment not paid to TCWW or any affiliate when due. 
 

Note 15: We reserve the right to require you to enter into an agreement with a service provider 

(which is not currently, but may in the future, be TCWW) for the ongoing maintenance of your 

point-of-sale system. 
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Item 7 
 

Estimated Initial Investment 
 

YOUR ESTIMATED INITIAL INVESTMENT 1 

 

Type of Expenditure Amount 

 

Method of 

Payment 

When Due To Whom Payment 

Is To Be Made 

Initial Franchise Fee2
 $5,000 to 

$30,000 

Cashier’s 

Check 
At signing of the 

Franchise 

Agreement 

TCWW 

Leasing, Real Property 

& Site work Costs 

(See Note 1) As Arranged Before Opening Lessor or Property 

Owner; Other Third 

Parties 

Furniture, Fixtures and 

Equipment3
 

$90,000 to 

$120,000 

As Arranged Before Opening Approved Suppliers 

Building, Construction 

and Leasehold 

Improvements4
 

$145,000 to 

$175,000 

(See Note 4) (See Note 4) (See Note 4) 

Utility Deposits $500 to 

$1,500 

As Arranged Before Opening Suppliers and Utilities 

Architectural and 

Engineering Fees 

$7,000 to 

$15,000 

As Arranged Before Opening Approved Suppliers 

Initial Inventory $4,000 to 

$8,000 

As Arranged Before Opening TCWW, Approved 

Suppliers 

Insurance $2,000 to 

$4,000 
As Arranged Before Beginning 

Operations 

Insurance Companies 

Signs and Awning $6,000 to 

$18,000 

As Arranged Before Opening Approved Contractors 

Training5
 $15,000 to 

$25,000 

As Arranged Before Opening Employees, Miscellaneous 

Vendors 

Licenses & Permits $1,500 to 

$4,000 

As Arranged Before Beginning 

Operations 

Licensing Authorities 
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Legal & Accounting $1,500 to 

$3,000 

As Arranged Before Beginning 

Operations 

Attorney, Accountant 

Office Equipment and 

Supplies 

$200 to $500 As Arranged Before Opening Suppliers 

Computer Equipment 

(Hardware/Software/ 

POS System) 

$7,000 to 

$15,000 

As Arranged Before Opening Approved Suppliers 

Grand Opening 

Advertising6
 

$7,500 As Arranged Within 3 months of 

Opening 

Miscellaneous Vendors 

Beer and Wine Licenses 

(optional) 

$3,000 to 
$7,000 

As Arranged Before Beginning 

Business 

Licensing Authorities 

Additional Funds - 3 

Months7
 

$10,000 to 

$25,000 

As Arranged As Incurred TCWW, Employees, 

Suppliers, Utilities, 

Insurers, Professionals, 

Etc. 

TOTAL $305,200 to 

$458,500 

   

 

Notes: 
 

Note 1: The information provided is estimated and is based on an average Restaurant size of 1,400 

to 1,800 square feet (excluding Special Purpose Outlets) and not including the cost of land or site 

improvements. Estimates are provided for both a free-standing building or inline at a shopping 

center. Your actual investment will vary depending upon a variety of factors peculiar to your 

Restaurant, including location, local real estate market values, size and other physical 

characteristics, and your financial condition, business decisions and negotiating success and other 

factors. Unless otherwise stated all payments are nonrefundable. TCWW does not finance any fees 

or expenses. 
 

Note 2: See Item 5 of this disclosure document for TCWW’s graduated franchise fee structure for 

multi-unit franchisees. 

Note 3: The cost of equipment, furnishings and fixtures will vary depending upon the size, 

condition and location of the Restaurant, the amount of furnishings, equipment and fixtures 

required and price differences among suppliers. The information provided includes only standard 

fixtures and does not include other improvements, or construction or renovation costs. See Note 4, 

below. 
 

Note 4: If you do not already own or lease an appropriate site, you must purchase or lease a site 

for the Restaurant. Typical locations for Restaurants are urban or other heavily populated areas. 

The typical Restaurant (not including Special Purpose Outlets) utilizes approximately 1,400 to 1,800 
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square feet. Rent can vary tremendously (we estimate that minimum rent for a Restaurant (not 

including Special Purpose Outlets) is between $19,500 and $70,000 per year) depending on various 

factors, including the size, condition and location of the leased premises, and cannot be estimated 

with any accuracy. If you purchase a site for the Franchise, the amount of land required will depend 

on various factors, including the size of the facility, the type of area, the availability of adjacent 

parking, etc. An estimate of the size of the parcel needed would be anywhere from ¾ acre to 1 acre 

with a building on the parcel, and the cost would vary tremendously and cannot be estimated 

accurately. Similarly, the costs of renovation or construction, and improvements, for purchased or 

leased premises also may vary tremendously and cannot be estimated with any accuracy. 
 

Note 5: TCWW does not charge a training fee for you and 1 attendee designated by you for 1-time 

enrollment in the initial training program but you must pay all wage and compensation obligations 

for each employee-attendee as well as each attendee’s travel, lodging, meals and other related or 

incidental expenses incurred in attending the training program. 
 

Note 6: You must conduct a grand opening marketing and promotion program in compliance with 

TCWW’s requirements. TCWW requires that you spend a minimum amount of $7,500 for grand 

opening advertising and promotion. You must spend the designated amount within 3 months after 

you open your Restaurant. If you spend the designated minimum amount on grand opening 

marketing and promotion, in compliance with TCWW’s requirements, you will receive a 

contribution from the Brand Building Fund in an amount up to $2,500. See Item 11, under the 

heading Brand Building Fund, for additional information. 
 

Note 7: This estimates the additional funds which you will need on-hand for payroll and other 

working capital for the first 3 months of the operation of your Franchise. These figures are 

estimates and we cannot guarantee that you will not have additional expenses when starting the 

business. This estimate does not include any kind of owners’ draw, dividend or distribution. Your 

additional costs will depend on various factors, including how much you follow TCWW’s policies 

and procedures; your advertising and promotion efforts; your management skill, experience and 

business acumen; local economic conditions; the local market for our product; the prevailing wage 

rate; competition; and your sales. TCWW relied on its experience, and the experience of its parent, 

Gold Star, in the restaurant business to compile these estimates. You should review these figures 

carefully with a business advisor before making any decision to purchase the Franchise. 

 

Item 8 
 

Restrictions on Sources of Products and Services 
 

This Item describes your obligations to buy or lease from TCWW or TCWW’s designees, 

from suppliers approved by TCWW, or in accordance with TCWW’s specifications. TCWW 

negotiates purchase arrangements with suppliers in order to receive quantity discounts for 

franchisees and its company-owned restaurants. 
 

To ensure that the Restaurant maintains the highest degree of quality and service, you must 

operate your Restaurant in strict conformity with the methods, standards and specifications that 

we prescribe in the Manual (as defined in Item 11 hereof) or otherwise in writing: 
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• offer for sale only those products and services for which TCWW has given its written 

approval; 

• sell or offer for sale all of the products and services TCWW requires; 

• purchase equipment, fixtures, software, ingredients, paper products and other items in 

accordance with TCWW’s specifications; 

• employ only the preparation standards and techniques that TCWW specifies; 

• not deviate from TCWW’s standards and specifications, including our requirements 

concerning product preparation; and 

• refrain from selling and offering for sale any products and services that TCWW has 

later disapproved. 

 

Depending on the item, TCWW’s purchasing specifications may include particular brands or 

models, particular characteristics of the products and services to be purchased, or one or more 

particular sources for the product or service. TCWW may change the specifications during the 

term of the Franchise Agreement in its sole discretion. 

 

Required Purchases of Goods and Services from Designated and Approved Suppliers. 
 

You must purchase the following goods and services from designated suppliers pursuant 

to our specifications: food products, branded food products, branded and non-branded paper 

products, cleaning supplies, soda/beverages, bakery items, uniforms, signage and logo items, credit 

card services, equipment, furniture, architectural services, real estate brokerage services, civil 

engineering services, menus, marketing services, guest feedback systems. We require you to 

purchase these items from approved suppliers consistent with our specifications so that the products 

and services offered by all franchisees are uniform and consistent. We provide a list of these 

approved suppliers in our Manual. We have established specifications for Restaurant construction 

and design, signs, promotional materials, operational procedures, equipment and other items 

bearing our trademarks, trade name and logos. All specifications are contained in the Manual. We 

will provide you with a list of required and suggested inventory, equipment and supplies after you 

purchase the Franchise. 

 

TCWW requires you to obtain and use a point-of-sale cash register system that meets 

TCWW’s standards and specifications (collectively, the “POS System”) and reserves the right to 

require you to enter into a maintenance contract for the POS System with our designee.  
 

TCWW formulates and modifies its standards and specifications imposed on Franchisees 

based on its experience. TCWW does not issue its specifications and standards to approved 

suppliers. TCWW communicates its approved supplier lists and standards and specifications to 

you and other Franchisees in a variety of ways, including bulletins, catalogs and the Manual. 

TCWW reserves the right to make revisions, deletions or additions to those standards, 

specifications and approved supplier lists. TCWW may modify the list of approved items and/or 

suppliers, and you may not, after receipt of notice of modification, reorder any item, or order from 

any supplier, that is no longer approved. Franchisees are advised of modifications and revocations 

in writing. 
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You must use a real estate broker, architect, general contractor and, if applicable, civil 

engineer and attorney acceptable to TCWW for the purchase or leasing of the Retail Location and 

the construction of your franchised Restaurant. 
 

Approval of Alternative Suppliers. 
 

If you want to purchase from a source that is not on TCWW’s then current approved 

supplier list for the item desired to be purchased, or to obtain approval to offer merchandise or 

services or use items that are not on TCWW’s then current list of approved merchandise, services or 

other items, you must submit to TCWW a written request for approval in accordance with 

TCWW’s procedures then in effect for submission of requests for approval of products and 

suppliers. TCWW may require that its representatives be permitted to inspect the source’s 

facilities, that samples from the source be submitted to TCWW or its designee for testing and 

evaluation and that you pay TCWW a charge not to exceed the reasonable cost of the inspection 

and the actual cost of testing or other evaluation. TCWW will notify you in writing within a 

reasonable time, not to exceed 60 days, after receipt of your request and samples, whether approval 

is granted. TCWW reserves the right to re-inspect facilities and items, may revoke approval of any 

source or item that does not continue to meet any of TCWW’s then current criteria, and is not 

obligated to approve any particular supplier or item. TCWW does not make its criteria for supplier 

approval available to Franchisees. 
 

Insurance. 
 

Before opening your Restaurant, you must obtain, and maintain at all times during the term of your 

franchise agreement, the following insurance coverage: 
 

• All-Risk Insurance on the Restaurant and all furniture, fixtures, equipment, signs, exterior 

glass, supplies and other property used in the operation of the Restaurant (including flood 

and/or earthquake coverage where applicable, and theft insurance), for the full repair and 

replacement value without any co-insurance clause. 

• Commercial General Liability Insurance covering claims for personal injury, death, 

property and fire damage, and other damaging or injurious occurrences, with a minimum 

per occurrence limit of $500,000 and a minimum general aggregate limit of $500,000. 

• Products/Completed Operations Aggregate with a minimum coverage of $1,000,000. 

• Business Interruption Insurance for actual losses sustained. 

• Worker’s Compensation Insurance that complies with the statutory requirements of the 

state in which the Restaurant is located and Employers’ Liability Insurance with a 

minimum limit equal to or greater than the statutory minimum limit required by state 

law. 

• Any other insurance coverage that may be required by your lease. 

 
All insurance policies must name TCWW as an additional insured and contain standard waivers of 

subrogation. You cannot commence construction upon or open your Restaurant until you have 
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obtained all the required insurance coverage and provided TCWW with appropriate certificates of 

insurance showing your compliance with the requirements set forth above. If you fail to obtain and 

maintain this insurance coverage, we have the right to procure it on your behalf and to charge you 

for the cost plus interest. We have the right to increase the minimum coverage, decrease the 

maximum deductible, or require different or additional kinds of insurance to reflect inflation, 

changes in standards of liability, higher damage awards, or other relevant changes in circumstances. 

We must give you at least 30 days’ written notice. 
 

No purchasing or distribution cooperative is associated with TCWW or any of the 

Restaurants. 
 

Revenue from Franchisee Purchases. 
 

TCWW currently derives revenue from national account marketing funds from soft drink 

suppliers based on gallons purchased and promotional opportunities and other supplier partners 

who offer marketing or rebate funds.  At TCWW’s discretion, these funds may or may not be 

contributed to the Brand Building Fund.   

 

During the fiscal year ending on December 31, 2020, we received rebates from Coca Cola 

of approximately $14,740.55.  All of these rebates were allocated to the Brand Building Fund. 

 

We estimate that the cost of required purchases and leases by the Franchisee will be about 

35% to 70% of all your purchases and leases of goods and services in establishing the Franchise 

and about 70% to 80% of all your purchases and leases of goods and services in operating the 

Franchise. 

 

Any Brand Building Fees not used in the fiscal year in which they were contributed will 

be applied and used for advertising and marketing expenses in the following year. 

In the tax year ended December 31, 2020, the Brand Building Fund expended funds as 

follows: 280.7% on the production of advertisements and other promotional materials; 85.4% for 

media placement; 9.0% for general and administrative expenses; and 29.4% for other expenses, 

including advertising agency fees, sponsorship expenses, public relations expenses, website and e-

mail marketing initiatives, local advertising and miscellaneous expenses.  Brand Building Fees are 

not used for advertising that is principally a solicitation for the sale of franchises. 

 

There are no other obligations for you to purchase or lease according to specifications or 

from approved suppliers. Except as explained above, we have no required specifications, 

designated suppliers or approved suppliers for goods, services, or real estate related to your 

franchise business. Except as explained above, we will not derive revenue from your purchases or 

leases. 

 

We currently provide material benefits to franchisees based on use of designated or 

approved sources including the right to renew your franchise rights and to obtain additional 

franchises. 
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We may negotiate purchase arrangements with suppliers, including price terms, for the 

benefit of our franchisees. We have not yet entered into any formal purchasing or distribution 

cooperatives related to our franchise system, but we reserve the right to do so. In the future, we 

hope to create and augment the effectiveness of cooperatives for the purchase of materials and the 

provision of advertising, for the benefit of the Tom and Chee franchise system. 

 

You may not sell any products, services or activities other than those specifically 

recognized and approved by us as part of our franchise system without our prior written approval. 

 

Item 9 

FRANCHISEE'S OBLIGATIONS 

This table lists your principal obligations under the Franchise Agreement and other agreements. It 

will help you find more detailed information about your obligations in these agreements and in other 

items of this Disclosure Document. 
 

 

Obligation 

 

Section in Agreement 

Disclosure 

Document Item 

a. Site selection and 

acquisition/lease 

Sections 1, 4 and 5 of Franchise Agreement Items 5, 7, 11 and 
17 

b. Pre-opening purchases/leases Sections 4, 5, 7 and 18 of Franchise Agreement Items 5 and 8 

c. Site development and other 

pre-opening requirements 
Sections 2, 4 and 5 of Franchise Agreement Items 5, 6, 7 and 

11 

d. Initial and ongoing training Section 2 of Franchise Agreement Items 5, 6 and 11 

e. Opening Sections 4 and 9 of Franchise Agreement Item 11 

f. Fees Section 8 of Franchise Agreement; Authorization 

Agreement for Preauthorized Payments 

Items 5, 6 and 7 

g.   Compliance with standards 

and policies/Operating Manual 
Sections 3 and 5 of Franchise Agreement Items 8 and 11 

h. Trademarks and proprietary 

information 
Sections 6 and 12 of Franchise Agreement Items 13 and 14 

i. Restrictions on 

products/services offered 
Sections 5 and 7 of Franchise Agreement Items 8 and 16 

j. Warranty and customer 

service requirements 
None None 

k. Territorial development and 

sales quotas 

Section 1 of Franchise Agreement Item 12 

l. Ongoing product/service 

purchases 

Section 7 of Franchise Agreement Items 8 and 16 

m. Maintenance, appearance and 

remodeling requirements 

Section 5 of Franchise Agreement Item 8 
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n. Insurance Section 18 of Franchise Agreement Item 8 

o. Advertising Section 6 and 9 of Franchise Agreement; Supplier 

Payment Assignments 

Items 6 and 11 

p. Indemnification Section 19 of Franchise Agreement Item 6 

q. Owner's 

participation/management/ 

staffing 

Section 5 of Franchise Agreement; Items 11 and 15 

r. Records/reports Section 10 of Franchise Agreement Item 6 

s. Inspections/audits Sections 5, 8 and 10 of Franchise Agreement Item 6 and 11 

t. Transfer Section 13 of Franchise Agreement Item 17 

u. Renewal Section 16 of Franchise Agreement Item 17 

v. Post-termination obligations Sections 11, 12 and 15 of Franchise Agreement Item 17 

w. Non-competition covenants Section 11 of Franchise Agreement Item 17 

x. Dispute resolution Section 22 of Franchise Agreement Item 17 

 

 

 

 

 

 

 

 

 

 

 

 

[Remainder of Page Intentionally Left Blank] 
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Item 10 
 

Financing 
 

Neither TCWW nor any agent or affiliate of TCWW offers direct or indirect financing. 

Neither TCWW nor any affiliate guarantees your obligations to third parties or receives payments 

for the placement of franchisee financing. 
 

Item 11 
 

Franchisor’s Assistance, Advertising, Computer Systems, and Training. 
 

Except as listed below, TCWW is not required to provide you with any assistance. 
 

Obligations that TCWW Will Perform Before the Franchised Restaurant Opens. Before you 

open your Franchise business, TCWW will: 
 

1. Conduct initial training programs on Restaurant operations for you and your initial 

key employees at locations and times and for periods designated by TCWW. The 

initial training usually is held at a designated Restaurant site or at outsourced 

training company’s location during the weeks before the opening of the Restaurant 

(Section 2.2 of the Franchise Agreement). 
 

2. Provide an initial training program for the initial crew of the Restaurant at the Retail 

Location for a period of time TCWW deems appropriate in its sole discretion. The 

training program usually is conducted during the week preceding the opening of 

the Restaurant (Section 2.3 of the Franchise Agreement). 
 

3. Provide a TCWW representative at the Retail Location for a minimum of 2 business 

days and a maximum of 2 calendar weeks to train personnel and advise and consult 

with you regarding the opening of the Restaurant. This assistance usually coincides 

with the opening of the Restaurant (Section 2.7 of the Franchise Agreement). 
 

4. Loan you 1 copy of the then-current TCWW Manual (the Manual includes the 

Operations Manual, Management Manual and other manuals and materials 

provided pursuant to Section 3 of the Franchise Agreement). You will receive a 

copy of the Manual after you and TCWW enter into the Franchise Agreement or 

we will make the Manual available to you through the internet or other digital 

medium. The Manual is confidential and remains the property of TCWW (Sections 

3.1 and 3.2 of the Franchise Agreement). 
 

5. Provide to you or your architect standard plans and specifications for the design of 

a prototype TCWW restaurant (Section 4.4 of the Franchise Agreement). 
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6. Review and approve or reject your proposed Retail Location and lease, if any. Site 

review is sometimes performed before the execution of the Franchise Agreement 

and is typically a post-signing activity (Sections 4.2 and 4.3 of the Franchise 

Agreement). 
 

7. Review and approve or reject your architectural, design and equipment plans for 

the proposed Retail Location (Section 4.4 of the Franchise Agreement). 
 

8. Provide to you a schedule of all equipment necessary to operate the Restaurant, as 

well as a list of approved service providers (Section 4.5 of the Franchise 

Agreement). 
 

9. Designate a protected territory for you (Section 1.3 of the Franchise Agreement). 
 

Length of Time to Open Franchised Restaurant. 
 

The typical length of time between the signing of the Franchise Agreement or the first payment of 

any consideration for the Franchise and the opening of the franchised Restaurant is between six 

(6) months and twelve (12) months. Factors affecting this length of time usually include selection 

and preparation of the Retail Location, financing arrangements, local ordinance compliance 

questions, weather conditions, shortages, slow delivery, purchase and installation of equipment, 

Restaurant fixtures, signs and other items, and similar factors. 
 

Our Assistance to You. During the operation of the Franchise business, TCWW will or may, as 

applicable, provide the following assistance to you: 
 

1. Review all advertising and similar materials submitted by you for compliance with 

TCWW’s specifications and oversee, or oversee through a designee, all Brand 

Building Fund advertising including a local store marketing plan (Section 9.1 of the 

Franchise Agreement). 
 

2. Conduct periodic inspections of your franchised Restaurant and provide 

evaluations of your operations at the franchised Restaurant (Sections 5.7 and 5.8 of 

the Franchise Agreement). 
 

3. Establish and maintain, in our discretion, Brand Building funds for regional or 

national advertising and promotion of the System (Section 9.3 of the Franchise 

Agreement). 
 

Advertising; Our Brand Building Fund. 
 

TCWW is not obligated by the Franchise Agreement to conduct any advertising for your 

franchised Restaurant or any other franchised Restaurant. We have nevertheless established the 

Brand Building Fund, the purpose of which is to conduct advertising and other marketing activities 

which promote TCWW’s business, products and services under the Marks. TCWW reserves the 

right to establish additional advertising funds in addition to the Brand Building Fund, and may 

change, merge or dissolve the Brand Building Fund and any other future advertising fund in 
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TCWW’s sole discretion. If TCWW does establish additional advertising funds, TCWW may 

require you to pay all or a portion of Brand Building Fees to such fund in accordance with the 

provisions below. 

 

While we have no obligation to conduct advertising for the Tom and Chee franchise system, 

we currently promote our Franchises through print, internet and public relations. We may use in-

house advertising departments and may use regional or national advertising agencies. We may 

provide to you advertising materials and point of sales ads for you to use in your local advertising 

and promotional efforts. We will use the Brand Building Fund to place advertising in geographic 

areas, in media, at times and using products and services we deem to be in the best interest of our 

Franchisees and our franchise system. TCWW is not obligated to spend any amount on advertising 

in the area or territory where you are located. TCWW is not under any obligation to make 

expenditures of the Brand Building Fund in any particular geographic area or for you or any other 

particular Franchisee, or to ensure that you or any other particular Franchisee benefit directly or 

on a pro rata basis from the Brand Building Fund. 

 

You may develop advertising materials for your own use, at your own cost; provided that, 

you must obtain TCWW’s prior written approval of these advertising materials. 

 

The Brand Building Fund is currently supervised by TCWW or its designee (see Note 3 to 

Item 6 of this disclosure document). There is currently no advertising council composed of 

Franchisees that advises us on advertising policies.  Brand Building Fees collected from you and 

other Franchisees are currently used in the Brand Building Fund.   TCWW has sole discretion to 

determine, approve or disapprove the creative concepts, materials and media used in the Brand 

Building Fund and the placement, type, scope and allocation of Brand Building Fund advertising 

and activities.   

 

All Franchisees must participate in the Brand Building Fund and in any future advertising 

programs that TCWW requires. You must pay Brand Building Fees equal to 1-3% of weekly Gross 

Sales. The Brand Building Fee will not be increased by more than 1% in a 12-month period. Your 

Brand Building Fees are due weekly by Tuesday for the week ended the immediately prior Sunday 

(based on Gross Sales for the week just ended) and, unless otherwise required by TCWW, must be 

paid via a preauthorized debit arrangement that allows TCWW to cause your bank account to be 

debited for fees and charges under the Franchise Agreement. If the Brand Building Fund is 

suspended or terminated, TCWW has the right to require you to expend directly on the placement 

of local advertising and promotion in whatever amount TCWW may specify (but not to exceed, 

when aggregated with any Brand Building Fees required to be paid to the Brand Building Fund, 

3% of Gross Sales in any calendar year). Certain supplier payments also are contributed to the 

Brand Building Fund (see Note 3 to Item 6 of this disclosure document and the “Revenue from 

Franchisee Purchases” Section in Item 8 of this disclosure document). 
 

The Brand Building Fund is not audited; however, an unaudited report of the use and 

application of the Brand Building Fund will be prepared annually by TCWW or its designee and a 

copy of the report will be provided to any Franchisee upon written request. TCWW may terminate 

the Brand Building Fund or suspend its operation at any time, but the fund will not be terminated 

until all the monies in the fund have been expended pursuant to Section 9.3.7 of the Franchise 

Agreement. Brand Building Fund monies may also be obtained from rebates or other payments 
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received by TCWW from approved suppliers. 
 

Upon receipt of the Brand Building Fees, TCWW may withhold and apply a portion of those 

remittances to defray any reasonable salaries, administrative costs and overhead incurred by 

TCWW in its advertising activities for the Franchisees (neither TCWW nor any affiliate receives 

any other payment for providing goods or services to the fund). The balance of the remittances 

constitute a contribution paid by the Franchisees to the Brand Building Fund to be used for local, 

regional and/or national advertising, promotional and public relation activities. 
 

Any Brand Building Fees that are not spent in the fiscal year in which they accrue are 

retained in the Brand Building Fund until expended. 

In the tax year ended December 31, 2020, the Brand Building Fund was used as follows: 

280.7% on the production of advertisements and other promotional materials; 85.4% for media 

placement; 9.0% for general and administrative expenses; and 29.4% for other expenses, 

including advertising agency fees, sponsorship expenses, public relations expenses, website and e-

mail marketing initiatives, local advertising and miscellaneous expenses.  Brand Building Fees are 

not used for advertising that is principally a solicitation for the sale of franchises. 
 

In addition to Brand Building Fees, you must spend on grand opening advertising and 

promotion, within 3 months after opening, at least $7,500 (which is subject to increase in our 

discretion). Provided you spend the foregoing amounts in conformity with our requirements, and 

otherwise comply with the Franchise Agreement, TCWW will rebate $2,500 from the Brand 

Building Fund to you to offset the cost of the grand opening. 
 

See Items 6, 8 and 9 for additional information. 

 

Local Advertising Expenditures 

 

You must spend in your local market at least 1-2% of your Gross Revenue to advertise 

and promote the Franchise.  You will report the nature, extent and amount of these local 

expenditures, in the form and at the times we require in the Manual. 
 

Electronic Point-of-Sale Cash Registers or Computer Systems. 
 

TCWW requires you to obtain and use a POS System that meets TCWW’s standards and 

specifications and that reports sales receipts to TCWW on a daily basis. The principal functions of 

the POS System include the following: (a) drive through order storage and recall, (b) timekeeping 

with sales versus labor percent usage, (c) case usage by count of all major food products, (d) menu 

screen, (e) groupings and subgroups, (f) remote printer, (g) video monitors, (h) menu mix and (i) 

credit card processing. Hi-speed internet connection is required for credit cards, polling and the 

functionality of this system. 
 

You must upgrade and update the POS System at anytime upon TCWW’s request to the 

extent necessary to comply with TCWW’s standards and specifications. There are no contractual 

limitations on the frequency and cost of the obligation to upgrade or update the POS System. 
 

The POS System will be used in your business to record customer transactions and transmit 
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information to TCWW. The POS System will collect and generate various types of business 

information or data, including financial information, menu item data, coupon data and other 

business data. TCWW will have independent access to the information and data through your POS 

System. There are no contractual limitations on TCWW’s rights to access the information and data 

collected or generated by the POS System. TCWW is not obligated to provide or assist you in 

obtaining the POS System or related services. 
 

The cost for purchasing the POS System ranges from approximately $7,000 to $15,000. 
 

TCWW currently requires that you pay monthly maintenance fees to our approved vendor 

for the POS System, which is currently $450 to $650, which is subject to change. 
 

You must purchase a subscription to any application or other web services as we direct in 

the Manual. We require that you download our preferred licensed application system which we 

utilize to communicate with our Franchisees. You are responsible for all subscription and other 

fees charged in connection with your use of our preferred application system and any costs incurred 

in purchasing and maintaining hardware to download and use the application. 
 

Site Selection. 
 

Generally, each Franchise is granted only for a single Restaurant at a specified Retail 

Location (TCWW reserves the right to negotiate other types of offerings in its sole discretion). 

When a single Restaurant is granted to you, you select your site subject to TCWW’s approval. 

TCWW can refuse to approve any proposed Retail Location for any reason or no reason solely in 

its discretion; and rejection need not be justified by any standard. Some factors considered by 

TCWW in evaluating a proposed Retail Location include suitability of the neighborhood, 

proximity to other restaurants, population density, traffic flow, parking, customer draws in the 

immediate area and visibility of the proposed Retail Location from streets and parking facilities. If 

TCWW rejects a proposed Retail Location, you will have to locate a new proposed Retail Location 

that is not rejected. 
 

Any lease for the Retail Location also must be acceptable to TCWW and contain such 

provisions as TCWW requires pursuant to the Franchise Agreement. We may require that you use 

leasing counsel approved or designated by us to represent you in the negotiation of the lease for 

your Franchise. Leasing counsel fees typically range from $2,500 to $3,500. 
 

If you and TCWW enter into a Franchise Agreement before you complete the site selection 

process and if your Retail Location is not selected and approved (together with any lease) within 6 

months of the execution of the Franchise Agreement, you will be in default of the Franchise 

Agreement. If you fail to open your franchised Restaurant for business within twelve (12) months 

of the approval of your Retail Location, you will be in default of the Franchise Agreement. You 

will have 10 days after receipt of TCWW’s written notice of default to remedy the default. If the 

default is not remedied timely and satisfactorily, TCWW may terminate your Franchise 

Agreement, at its option.
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Table of Contents of the Manual. 
 

The table of contents of our Manual is attached hereto as Exhibit C. 
 

Initial Training Programs. 
 

TCWW provides initial training programs for new Restaurant Franchisees and their initial 

key manager(s). 
 

TCWW schedules initial training programs periodically, depending upon the number of 

prospective Franchisee attendees and scheduled Restaurant openings. All mandatory trainees must 

attend and complete the program to TCWW’s satisfaction at least 3 weeks before the opening of 

your Restaurant or, if earlier, prior to the expiration of 6 months after the date on which you and 

TCWW enter into the Franchise Agreement. 
 

If Franchisee is an individual, or if Franchisee is a corporation or limited liability company, 

and such individual Franchisee or an owner of all or a portion of Franchisee attends and 

successfully completes to Franchisor’s satisfaction, the initial training program, then such 

individual Franchisee or owner shall be the only person who is required to complete the initial 

training; provided that, under such circumstances, TCWW will nevertheless provide the initial 

training at its expense to one additional person if Franchisee so chooses. If such individual 

Franchisee or owner do not complete the initial training, then two (2) persons who have been 

designated by you as a Manager must attend and successfully complete to the Franchisor's 

satisfaction the initial training program. Space permitting, TCWW will allow additional persons 

(who will be involved in Restaurant operations) to attend, but you must pay TCWW the standard 

fee then charged other Franchisees by TCWW for additional enrollees if more than two persons 

will be trained. 
 

You are responsible for all travel, lodging, meals and other related or incidental expenses 

incurred by you or any of your Managers, employees, owners or other representatives attending, 

or otherwise regarding, the initial training program. You are not entitled to any compensation or 

reimbursement for any services performed by any attendee during the training program. 
 

TCWW’s training is conducted by TCWW staff directed by Tyler Kramer (Training 

Director) and Brandie Ray (Field Training Manager). 

 

The following paragraphs identify the other employees involved in the initial training 

program, as of December 31, 2020, and their experience with TCWW and/or Gold Star. 
 

Lynn Johnson has participated in the personnel portions of the training program. She has been 

Director of Human Resources of Gold Star since March 2019 and, as such, has been responsible for 

various personnel matters for Gold Star and TCWW. 
 

The initial training program as of December 31, 2020 is described in the following chart.
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TRAINING PROGRAM1
 

 

 
 

Subject 

Hours of 
Classroom 

Training2
 

Hours of 
“On the Job” 

Training3
 

 
 

Location 

Orientation 4 0 Classroom Training: TCWW corporate 

offices 

On the Job: TCWW corporate offices or 

company-owned Restaurant 

Food Prep – Menu 

Knowledge 

2 20 On the Job: TCWW corporate offices or 

company-owned Restaurant 

Food Assembly – 

Menu Knowledge 

2 28 On the Job: TCWW corporate offices or 

company-owned Restaurant 

Food Safety * Level 

II Certified 

16 2 * Must be Level II Serve Safe Certified 

or Equivalent 

Cleaning Procedures 2 2 On the Job: TCWW corporate offices or 

company-owned Restaurant 

Customer Service, 

Service Promise 

Training 

4 20 On the Job: TCWW corporate offices or 

company-owned Restaurant 

Restaurant 

Evaluations 

Calibrations Report 

4 2 Share a Day with Quality Assurance Mgr 

On the Job: TCWW corporate offices or 

company-owned Restaurant 

Safety/Security 4 0 TCWW corporate offices 

Accounting 4 0 TCWW corporate offices 

Financial Analysis 4 0 TCWW corporate offices 

Local Store Mkt. 4 0 TCWW corporate offices 

Recruitment/ 

Selection 
4 0 TCWW corporate offices 

New Employee 

Training – 
Training Application 
– iPad 

4 4 On the Job: TCWW corporate offices or 

company-owned Restaurant 

Shift Management 4 4 Classroom Training: TCWW corporate 

offices 

On the Job: TCWW corporate offices or 

company-owned Restaurant 

TOTAL (142 Hrs.) 62 Hours 82 Hours  
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NOTES: 
 

Note 1: The information in the table is based on TCWW’s training program as of December 31, 

2020. The program is subject to modification by TCWW. The program generally lasts for 3 weeks, 

5 days per week and 8 hours per day. There may be adjustments in the training or the total training 

time depending upon the level of prior restaurant experience, if any, of the trainee. 
 

Note 2: Classroom training generally is conducted at TCWW’s corporate offices. New store 

training will take place on-site when a location opens. Occasionally, training may take place at a 

franchise location that is convenient for neighboring franchise locations. 

Note 3: “On the job” training generally is conducted at one of TCWW’s company-owned 

Restaurants or franchised Restaurants. New store training will take place on-site when a location 

opens. Occasionally, training may take place at a franchise location that is convenient for 

neighboring franchise locations. 
 

Initial Crew Training (Pre-Opening Training). 
 

TCWW also requires your initial crew to participate in a 5 to 7-day training program 

conducted at your Restaurant before you open it to the general public. This training usually is 

provided during the week before the scheduled opening of your Restaurant. The initial crew must 

complete the training to TCWW’s satisfaction before your Restaurant opens. TCWW does not 

charge you for this training program for the initial crew; however, you do not receive any 

compensation or reimbursement for any services performed or expenses incurred by you or any of 

your crew, employees or other representatives during the initial crew training program and you are 

responsible for all travel, lodging, meal and other related or incidental expenses incurred by them 

during or regarding the initial crew training program. TCWW’s initial crew training program as of 

December 31, 2020 is described in the following chart. The program is subject to modification by 

TCWW. 

CREW TRAINING PROGRAM 
 

 

Subject 

Hours and Location of 

Classroom Training 

Hours and Location of 

 “On the Job” Training 

 

Location 

Orientation 2 0 Your Restaurant 

Customer Service 

(Service Promise) 

4 3 Your Restaurant 

Service 

Procedures 

3 6 Your Restaurant 

Food Preparation 

and Assembly 

3 6 Your Restaurant 

Food and Services 5 5 Your Restaurant 
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Minimum of 37 hours of pre-opening training per employee 

Average opening Crew size is 23-27 employees 

Additional Training. 

TCWW may at its option make available or require attendance of you and/or key 

employees at, refresher or other additional training programs as it deems appropriate. The location, 

duration and content of the programs will be as determined by TCWW in its sole discretion. No 

fee will be charged by TCWW for any of these additional training programs at which attendance of 

you or any of your employees or other representatives is designated by TCWW as mandatory. You 

must pay TCWW for attendance of any optional attendee at any mandatory program and for 

attendance of any attendee at any optional training program made available by TCWW the standard 

fee then charged by TCWW to other Franchisees for the programs. TCWW did not charge a fee 

for these programs during the year ended December 31, 2020. You must pay all travel, lodging, 

meal and other related or incidental expenses you or your employees or other representatives incur 

in attending or otherwise regarding these programs. 
 

Although TCWW is not obligated to provide any additional training programs, TCWW may 

offer additional “refresher” training programs each year.  These trainings usually occur around 4 

times per year in various regions and are usually 2-4 hours in duration. These sessions will 

generally occur at a hotel or similar site located as centrally as practicable to other Franchisees in 

the region in which the program is offered. Topics may include customer service, shift 

management, recruitment and selection, goal setting and team building, and instructional materials 

and procedures may include video, group activities, handouts and manuals. These programs are 

conducted by the Training Coordinator. Attendance is generally not mandatory.  

 

 

Item 12 

Territory 

Generally, unless TCWW agrees in writing, Franchisees do not receive an exclusive 

territory. You may face competition from other franchisees, from outlets that we own, or from other 

channels of distribution or competitive brands that we control. 
 

Unless TCWW and Franchisee reach an agreement otherwise, your Franchise is limited to 

the operation of 1 Tom and Chee Restaurant at a specific Retail Location, which must be approved 

by TCWW. We agree not to operate or license another to operate a Tom and Chee Restaurant in a 

territory we designate in your Franchise Agreement (your “Protected Territory”), subject to our 

right to establish certain “Special Purpose Outlets” in the Protected Territory.  A “Special Purpose 

Outlet” is a Tom and Chee Restaurant located inside a shopping mall or center, zoo, airport, race 

track, amusement park, fairgrounds, sports stadium, hospital, factory, bar, school, gas station, 

and/or special event. You are not granted (nor should you infer) any exclusive, protected, or 

territorial rights of any kind whatsoever outside of the Protected Territory, including any 

contiguous market area. 
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The size of your Protected Territory depends primarily upon the location of your 

Restaurant. The Protected Territory for a Special Purpose Outlet will be the relevant building or 

facility. The Protected Territory boundaries for other Restaurants are those set forth in Franchisees’ 

Franchise Agreements. In determining Protected Territory boundaries, TCWW evaluates a number 

of factors, including density of the population, earnings of the populace, and traffic counts. 
 

TCWW may establish company-owned outlets and other channels of distribution using the 

Marks, including company-owned Restaurants and distribution through grocery stores, 

convenience stores, other food service establishments, establishments or concessions located 

within other facilities (such as zoos, airports, race tracks, amusement parks, fairgrounds, sports 

stadiums, special events and the like) and food brokers, and also may expand through or establish 

other traditional and non-traditional distribution channels, methods and venues. 
 

You do not receive the right to acquire additional Franchises within your Protected 

Territory, or contiguous territories or anywhere else (unless Franchisee and TCWW reach an 

agreement otherwise). You do not receive the right to relocate your Franchise and must obtain 

TCWW’s prior written consent in order to change your Retail Location. 
 

You are free to solicit customers or accept orders in any geographic area, just as TCWW, 

its affiliates and other Franchisees may solicit customers or accept orders from anywhere, 

including your Protected Territory or the territory of any other Franchisee. 
 

Neither TCWW nor any affiliate of TCWW operates or franchises, or has any present plans 

to operate or franchise, any business selling or leasing under different trade names or trademarks, 

goods or services similar to those to be offered by you, other than those disclosed herein. 
 

The continuation of your Protected Territory rights is not dependent upon the achievement 

of a certain sales volume, market penetration or other contingency. 

 

Item 13 

Trademarks 

TCWW licenses you to use the Marks below and any other current or future Marks that 

TCWW authorizes in writing, to identify your Franchise business. The primary trademarks, names, 

symbols and logos currently licensed to you to identify your Franchise business are set forth in 

Exhibit A to the Franchise Agreement. The Marks may be used only in operating the Restaurant 

and only subject to the terms and conditions set forth in the Franchise Agreement and any other 

rules of TCWW set forth in the Manual or otherwise. The Franchise Agreement and these other 

rules impose various restrictions on your use of the Marks. 
 

In the United States, TCWW has registered the following primary trademarks, names, 

symbols and logos with the United States Patent and Trademark Office on the principal register. 
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Mark 

 

 

Registration No. 

 

Registration Date 

 

Status 

 

TOM + CHEE 

 

 

4751864 

 

June 9, 2015 

 

Maintenance Filing due 2021 

TOM & CHEE – 

MELTS – SOUP – 

SALAD   

 

 

 

 

5882813 

 

 

 

October 15, 2019 

 

 

 

Maintenance Filing due 

October 15, 2025 

TOM & CHEE 

 

 

 

 

5882748 

 

 

October 15, 2019 

 

 

Maintenance Filing due 

October 15, 2025 

 

TCWW is currently in the process of modernizing its trademarks and has transitioned the 

System to use the marks shown in the chart above in lieu of the mark shown in the chart below. 

While some existing franchisees still use the mark below, it is no longer used in new restaurants 

and materials. 

 

 

Mark 
Registration 

Number 
Registration 

Date 

TOM + CHEE GRILLED CHEESE 

TOMATO SOUP and Color Design 

 

 
 TABLE OF 

CONTENTS 

 

 

 
4274677 

 
January, 15, 2013 

 

There are no currently effective material determinations of the United States Patent and 

Trademark Office, trademark trial and appeal board, the trademark administrator of this state or 

any court, and there are no pending infringement, opposition or cancellation proceedings, nor any 

pending material litigation, involving the primary trademarks, service marks, names, logos and 

symbols licensed to, and to be used by, you to identify the Franchise business. 
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There are no agreements currently in effect that significantly limit the rights of TCWW to 

use or license the use of the primary trademarks, service marks, names, logos and symbols licensed 

to, and to be used by, you to identify the Franchise business, in any manner material to the 

Franchise. 
 

You must notify TCWW promptly of any claim, demand or legal action by any third party 

involving the Marks or any potentially infringing use of the Marks, or any mark, name, logo or 

symbol identical to or confusingly similar to any of the Marks. Under the Franchise Agreement, 

TCWW agrees to take whatever actions it deems reasonably necessary to protect the Marks and 

the goodwill associated therewith. TCWW retains the exclusive right, in its sole discretion 

exercised in good faith, to determine and undertake the actions, if any, that it deems appropriate to 

prevent the infringement of the Marks or the diminution of the goodwill in the Marks. If a third 

party brings a legal action against you challenging your right to use the Marks as authorized by the 

Franchise Agreement, TCWW may, in its sole discretion, assume your defense utilizing counsel 

of TCWW’s choice and must indemnify you against all damages for infringement for which you 

are held liable in that action arising out of your authorized use of the Marks pursuant to and in 

compliance with the Franchise Agreement, if the following conditions are satisfied: (a) you provide 

TCWW with timely notice of the institution of the action, (b) you cooperate fully with TCWW’s 

counsel in defending against the action and (c) TCWW retains ultimate control over the strategy 

involved in defending against and/or resolving the action. If TCWW undertakes the defense or 

prosecution of any litigation pertaining to the right to use the Marks, you must execute all 

documents and do all acts and things as may be necessary, in the opinion of counsel for TCWW, 

to carry out the defense or prosecution, whether the action is in the name of TCWW, or in your 

name. TCWW is not responsible for the cost of any independent legal counsel retained by you in 

any litigation. Except as set forth above, TCWW will not be liable to you for any damages, costs, 

expenses, loss of profits or business opportunities, or incidental or consequential damages of any 

kind regarding or under any action or other matter involving the Marks. If you fail to meet any of 

your obligations described in this paragraph, TCWW’s obligations and warranties are void 

regarding the event at issue and TCWW has no liability for costs incurred by or damages awarded 

against you. 
 

Under the Franchise Agreement, you agree not to contest, directly or indirectly, or aid in 

contesting, the validity, ownership or enforceability of any Marks. 

 

If it becomes advisable at any time in TCWW’s sole discretion for TCWW and/or you to 

modify or discontinue use of any of the Marks, and/or to use one or more additional or substitute 

marks, names, logos or indicia, you must do so at your expense within a reasonable time after 

TCWW so instructs you to do so in writing. 
 

There are no superior prior rights or infringing uses actually known to TCWW that could 

materially affect your use of the primary trademarks, service marks, names, logos and symbols 

licensed to, and to be used by, you to identify the Franchise business, in this state or any other state 

in which the Franchise business is to be located. 

 

 



32 

 

Item 14 
 

Patents, Copyrights and Proprietary Information 
 

TCWW does not own any patents. 
 

TCWW asserts copyright protection for its Manual and other information and materials 

regarding TCWW’s System, which are not registered. You are not necessarily licensed to use these 

copyrights, but you are licensed to use the Manual and certain confidential information and 

materials during the term of the Franchise Agreement as part of the Confidential Material described 

in this Item 14. 
 

There are no current determinations of the United States Copyright Office (Library of 

Congress) or any court regarding the copyrights, and there are no currently effective agreements 

that significantly limit the rights of TCWW to use or license the use of the items for which 

copyright protection is asserted in any manner material to the Franchise. 
 

TCWW asserts trade secret protection for information contained in the Manual and other 

information about its chili products, recipes and formulations, the System and the Business (the 

“Confidential Material”), and pursuant to the Franchise Agreement you agree that the Confidential 

Material constitutes proprietary highly confidential trade secrets and that you will not use any of 

the Confidential Material except as necessary in the operation of the Franchise business in 

accordance with the Franchise Agreement. You also agree that you will not disclose, duplicate, 

license, sell or reveal any of the Confidential Material to any person, other than disclosure to one 

or more of your employees to the extent that the employee is required by his/her work in 

accordance with the Franchise Agreement to be familiar with relevant Confidential Material. You 

agree to keep confidential the Confidential Material, to obtain from each of your partners, 

shareholders, officers, directors, employees and agents an agreement to keep and respect these 

confidences and to be responsible for compliance by all of those persons with those agreements. 
 

You must advise TCWW promptly in writing if you learn of any claims made regarding, or 

unauthorized use of, any Confidential Material, whether by a Related Party or a third party. TCWW 

is not obligated to take any action, but may take any action it deems appropriate. TCWW is not 

obligated to indemnify you for expenses or damages in a proceeding involving any of the 

Confidential Information. 
 

Under the Franchise Agreement, you agree not to contest, directly or indirectly, or aid in 

contesting, the validity or enforceability of, or TCWW’s ownership, title, right or interest in, any 

copyrights, any of the Confidential Material or any of the System or contest TCWW’s sole right 

to register, use or franchise or license others to use any of the copyrights, Confidential Material or 

System. 
 

If TCWW requires you to modify or discontinue the use of any item, process, standard, 

specification or other matter included in the Manual or other Confidential Information, you must 

then do so at your expense. 
 

There are no infringing uses actually known to TCWW that could materially affect you. 



33 

 

Item 15 
 

Obligation to Participate in the Actual Operation of the Franchise Business 
 

TCWW recommends, but does not require, that the Franchise business be under your 

personal direct on-premises supervision (or, if you are a corporation or partnership, the direct on- 

premises supervision of one of your principals). TCWW does require that your Restaurant be 

directly supervised “on premises” by a manager who meets certain requirements. 
 

You must designate, and give TCWW written notice of the name of, an individual who will 

serve as manager and, if applicable, area manager of the Restaurant (that manager, and any area 

manager, are referred to in this disclosure document individually as a “Manager” and collectively 

as the “Managers”). If you are an individual, you either must be the designated Manager or, if you 

designate some other individual to serve as Manager, you must, on a weekly basis, be present and 

actively participate in the day-to-day, on-premises supervision and operation of the Restaurant for 

at least 10% of the Restaurant’s operating hours. If you are a business entity such as a corporation 

or limited liability company, then an individual with an ownership interest in you must be the 

designated Manager; or you can designate some other individual to serve as Manager, but if you 

do so then an individual owning an equity interest in you must be present and actively participate 

in the day-to-day, on-premises supervision and operation of the Restaurant for at least 10% of the 

Restaurant’s operating hours. Each Manager must agree in writing to be bound individually by the 

confidentiality, noncompete and transfer restrictions of Sections 11, 12 and 14 of the Franchise 

Agreement. Each Manager must complete TCWW’s initial training program to the satisfaction of 

TCWW. The Manager cannot be changed without prior written notice to TCWW of the 

replacement Manager, and without the replacement Manager completing the initial training 

program to TCWW’s satisfaction. Each Manager also must satisfactorily complete all additional 

and refresher training programs TCWW requires. 
 

The Manager must devote his or her full time and best efforts to the diligent and 

conscientious day-to-day, on-premises supervision and operation of the Restaurant. If you have 

more than one Restaurant, you must have a different Manager for each Restaurant and that 

Manager must devote his or her full time and best efforts to the diligent and conscientious day-to- 

day, on-premises supervision and operation of that one Restaurant (you may appoint an area 

Manager to oversee the Restaurant Managers but each Restaurant must also have its own 

Manager). 

 

Each holder of an interest in the Franchise Agreement or in you must enter into a written 

agreement personally guaranteeing all of your obligations under the Franchise Agreement and 

agreeing to be personally bound by the confidentiality, noncompete and transfer restrictions of 

Sections 11, 12 and 14 of the Franchise Agreement. 
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Item 16 
 

Restrictions on What the Franchisee May Sell 
 

You must keep the Franchised Restaurant open and in normal operation for the hours and days 

specified by us and use the Retail Location solely for the operation of a Tom and Chee Restaurant, and 

you must refrain from using or permitting the use of the Restaurant for any other purpose or activity 

at any time without our prior written approval. You must operate the franchised Restaurant in strict 

conformity with the methods, procedures, standards and specifications described in the Manual or 

otherwise in writing. 
 

You must sell or offer for sale only those items, products and services expressly approved 

by us. You must sell or offer for sale all menu items, products and services required by us. You 

must not deviate from our methods, procedures, standards and specifications, including 

ingredients, methods of preparation and service, weight, quality and dimensions of products 

served. You must discontinue selling and offering for sale any menu items, products or services 

that we determine at any time. You may sell or offer to sell other items, products or services only 

upon receipt of prior written approval from us. 
 

TCWW may make changes in the authorized goods and products, standards, specifications, 

and procedures from time to time because of changing markets, competition, new laws and 

regulations, new products and technological developments, changing demographic factors and 

other conditions. You will be required to comply with modifications that TCWW in good faith 

believes to be necessary or desirable. Changes to the System may include, without limitation, the 

adoption and use of new or modified trade names, trademarks, service marks or copyrighted 

materials, new services or products and/or deletion of services and products, new management 

practices, and signs and procedures. 
 

We do not impose any restrictions as to the customers to whom you may sell or offer to 

sell these items, goods or services. 

 

 

 

 

 

 

 

[Remainder of Page Intentionally Left Blank] 
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Item 17 
 

Renewal, Termination, Transfer and Dispute Resolution 
 

This table lists certain important provisions of the franchise and related agreements. 

You should read all these provisions in the agreements attached to this disclosure document. 

 

THE FRANCHISE RELATIONSHIP 
 

FRANCHISE AGREEMENT1, 2
 

 

Provision 

Section in 

Franchise 

Agreement 

 

 

Summary 

a. Term of the Franchise Section 1.2 10 years or, if less, term of lease for Retail Location 

b. Renewal or extension of 

the term 

Section 16 If you are in good standing and we still offer Franchises, you 

can add an additional 10-year term (limited by term of lease) 

c. Requirements for you to 

renew or extend 

Section 16 Give timely written notice, retain lease for same Retail 

Location, be in good standing, sign new agreement, pay fee, 

and, to the extent Retail Location is not in compliance with 

current TCWW operations and facilities standards, execute a 

remodeling agreement addressing the deficiencies (including  

reasonable  time-frame)  submitted  to  TCWW, 
and remodel same in accordance with remodeling agreement 

d. Termination by you Not Applicable Not Applicable 

e.   Termination by TCWW 

without cause 
Not Applicable Not Applicable 

f. Termination by TCWW 

with cause 

Section 14 TCWW can terminate only for good cause, including 

franchisee defaults 

g. “Cause” defined— 

defaults which can be 

cured 

Sections 14.2 and 14.5 You have 10 days to cure: breaches of Franchise Agreement 

or other "good cause" not covered by Sections 14.2 and 14.5 

breaches of other obligations to TCWW or affiliates; 

breaches of lease or other agreements covering Retail 

Location or Franchise business; failure to open Restaurant 

within 270 days of date of Franchise Agreement or one year 
of site approval; violation of law 
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h. “Cause” defined— 

defaults which cannot be 

cured 

Sections 14.2, 14.3, 

14.4 
Non-curable defaults: financial problems of you, your 

partners or shareholders or the Franchise business or assets; 

liquidation or dissolution of you, your shareholders or 

partners; material misrepresentations or omissions; conviction 

(you, any shareholder, partner, Manager or Operator) of 

felony; termination of any agreement that you have to sell any 

other products, breach of confidentiality or noncompete 

obligations by any obligated person or entity; false records or 

reports; cessation or disruption of operations; breach of 

transfer restrictions by any obligated person or entity; 

noncompliance with training requirements; breach of 

restrictions on operations, products or services; failure to 

comply with standards; conduct (you, any shareholder, 

partner, officer, director, employee or agent) unfavorably 

reflecting on reputation of TCWW, Restaurant, Marks, 

System or Proprietary Products; repeated defaults, failure to 

provide information or reports; failure to permit inspections or 

audits; failure to correct deficiencies after an inspection 

within 30 days after notice of such deficiencies, failure to 

submit financial statements or sales reports 

i. Your obligations on 

termination/nonrenewal 

Section 15 Obligations include complete deidentification; payment of 

amounts due; return of proprietary and other confidential 

items, as well as all inventory and equipment bearing the 

Marks; transfer of phone listings and numbers; confidentiality 
obligations; indemnity obligations (also see (o) and (r), 

below) 

j. Assignment of contract 

by TCWW 

Section 13.1 No restriction on TCWW’s right to assign 

k. “Transfer” by you - 

definition 

Section 13.2 Includes transfer of contract or assets, certain ownership 

changes, grant of liens 

l. TCWW’s approval of 

transfer by Franchisee 

Section 13.4 and the 

Small Business 

Association 

Addendum if 
applicable 

TCWW has the right to approve all transfers (also see (n) 

below) 

m. Conditions for TCWW 

approval of transfer 

Section 13.4 and the 

Small Business 

Association 

Addendum if 

applicable 

TCWW not obligated to approve any transfer--minimum 

conditions include: you are in good standing; new franchisee 

qualifies; transfer fee paid; purchase agreement approved; 

training arranged; release signed by you (and your 

shareholders and partners) and current agreement and related 

documents signed by new franchisee (also see (n) and (r), 

below); Under the Small Business Association Addendum, 

TCWW may not unreasonably withhold, condition, or delay 

its consent. 

n. TCWW’s right of first 

refusal to acquire your 
business 

Section 13.3 TCWW can match any offer 
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FRANCHISE AGREEMENT1, 2
 

 

Provision 

Section in 

Franchise 

Agreement 

 

 

Summary 

o. TCWW’s option to 

purchase your business 

Sections 15.2 and 15.3 

and the Small 

Business 

Association 

Addendum if 

Applicable 

TCWW has option to acquire Retail Location (or lease), 

equipment and furnishings upon termination or expiration of 

Franchise Agreement or permanent closing of Retail 

Location; Under the Small Business Association Addendum 

TCWW does not have the right to acquire the Retail 

Location 

p. Your death or disability 

(or that of any person 

having an interest in you 

or in the Franchise) 

Section 13.8 and the 

Small Business 

Association 

Addendum if 

applicable 

Franchise must be assigned by estate to approved buyer (and 

pursuant to transfer conditions) in 6 months (see (m), above); 

if Manager dies or becomes incapacitated and you do not have 

in place an acceptable successor Manager, TCWW has the 

right to operate your Restaurant and charge you an operating 

fee during the interim period; Under the Small Business 

Association Addendum if applicable, TCWW will operate the 

Restaurant for no more than a 90-day period of time 

q. Non-competition 

covenants during the 

term of the Franchise 

Section 11 No involvement in competing business anywhere; no 

allowing any part of any owned or controlled premises in your 
Protected Territory to be used to any extent for any competing 
business 

r. Non-competition 

covenants after the 

Franchise is 

terminated or expires 

Section 11 No competing business for 3 years and within 10 miles of 

your Retail Location or any other TCWW (existing or 

approved) franchise (including after assignment); no part of 

any owned or controlled premises in your Protected Territory 

to be used to any extent for any competing business for 3 

years 

s. Modification of the 

agreement 

Section 21.3 No modifications to Franchise Agreement generally, but 

Manual and System subject to change 

t. Integration/merger 

clause 

Section 21.3 Only the terms of the Franchise Agreement are binding 

(subject  to state law). Any other promises may not be 
enforceable 

u. Dispute resolution by 

arbitration or mediation 

None  

v. Choice of forum Section 22.3 Litigation must be in Ohio 

w. Choice of law Section 22.1 Ohio law applies 

 

NOTES: 
 

Note 1: All holders of an interest in you or in the Franchise must guarantee all of your 

obligations under the Franchise Agreement and agree to be bound personally by the 

confidentiality, noncompete and transfer provisions of the Franchise Agreement 

(see Section 17.2 of and Exhibit B to the Franchise Agreement). 
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Note 2: The laws of certain states may restrict TCWW’s rights under termination, renewal or 

assignment provisions, covenants not to compete or certain other provisions 

contained in the Franchise Agreement. You should consult with your own legal 

advisor regarding such state laws. 
 

A provision in the Franchise Agreement, which terminates the Franchise upon your bankruptcy, 

may not be enforceable under Title 11, United States Code Section 101. 

 
 

Item 18 

Public Figures 

  Barbara Corcoran, through a limited liability company owned by her, is a minority 

owner of our predecessor and is a minority owner of us. She was not involved in management or 

control of our predecessor and is not involved in our management. 
 

 

Item 19 
 

Financial Performance Representations 
 

The FTC’s Franchise Rule permits a franchisor to provide information about the actual or 

potential financial performance of its franchised and/or franchisor-owned outlets, if there is a 

reasonable basis for the information, and the information is included in the disclosure document. 

Financial performance information that differs from that included in Item 19 may be given only if 

(1) a franchisor provides the actual records of an existing outlet you are considering buying; or (2) 

a franchisor supplements the information provided in this Item 19, for example, by providing 

information about performance at a particular location or under particular circumstances. 
 

We do not make any representations about a franchisee’s future financial performance of 

company-owned or franchised outlets. We also do not authorize our employees or representatives 

to make any such representations either orally or in writing. If you are purchasing an existing 

outlet, however, we may provide you with the actual records of that outlet. If you receive any other 

financial performance information or projections of your future income, you should report it to the 

franchisor’s management by contacting our Franchise Director, Samir Daoud telephone (513) 624-

4401, the Federal Trade Commission, and the appropriate state regulatory agencies. 



39 

 

 

 

Item 20 
 

Outlets and Franchise Information 
 

TABLE NO. 1 
 

SYSTEM WIDE OUTLET SUMMARY 

FOR 2018-2020 

Outlet Type Year Outlets at the 
Start of the 

Year* 

Outlets at the 
End of the 

Year 

Net 

Change 

 

 

Franchised 

2018 21 14 -7 

2019 14 9 -5 

2020 9 7 -2 

 

 

Company-Owned 

2018 0 0 0 

2019 0 1 +1 

2020 1 1 0 

 

 

Total 

2018 21 14 -7 

2019 14 10 -4 

2020 10 7 -3 

 

 

 

TABLE NO. 2 
 

TRANSFERS OF OUTLETS FROM FRANCHISEES TO 
 

NEW OWNERS (OTHER THAN FRANCHISOR OR AN AFFILIATE) 

FOR YEARS 2018-2020 

 

State Year Number of 
Transfers 

 

 
 

 
 

 

TOTAL 
 

 

 

2018 0 

2019 0 

2020 0 
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TABLE NO. 3 

STATUS OF FRANCHISE OUTLETS FOR 2018-2020 
  

State Year Outlets 

at the 

Start of 

Year 

Outlets 

Opened 
Terminations Non- 

Renewals 

Reacquired 

by 

Franchisor 

Ceased Operations 

For Other 

Reasons 

Outlets at the 

End of 

Year 

 

CO 
2018 1 1 0 0 0 0 2 

2019 2 1 0 0 0 1 1 

2020 1 0 0 0 0 1 0 

 

FL 
2018 2 0 0 0 0 1 1 

2019 1 0 0 0 0 1 0 

2020 0 0 0 0 0 0 0 

 

GA 
2018 1 0 0 0 0 0 1 

2019 1 0 0 0 0 0 1 

2020 1 0 0 0 0 0 1 

 

KY 
2018 1 0 0 0 0 0 1 

2019 1 0 0 0 0 0 1 

2020 1 0 0 0 0 0 1 

 

LA 
2018 1 0 0 0 0 1 0 

2019 0 0 0 0 0 0 0 

2020 0 0 0 0 0 0 0 

 

MI 
2018 2 0 0 0 0 2 0 

2019 0 0 0 0 0 0 0 

2020 0 0 0 0 0 0 0 

 

NE 
2018 0 0 0 0 0 0 0 

2019 0 0 0 0 0 0 0 

2020 0 0 0 0 0 0 0 

 

NJ 
2018 0 0 0 0 0 0 0 

2019 0 0 0 0 0 0 0 

2020 0 0 0 0 0 0 0 

 

OH 
2018 6 0 0 0 0 1 5 

2019 5 0 0 0 0 2 3 

2020 3 0 0 0 0 0 3 

 

PA 
2018 1 0 0 0 0 1 0 

2019 0 0 0 0 0 0 0 

2020 0 0 0 0 0 0 0 

 2018 2 0 0 0 0 1 1 
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TABLE NO. 4 
 

STATUS OF COMPANY-OWNED OUTLETS 

FOR YEARS 2018-2020 

   

STATE YEAR 

OUTLETS 
AT THE 
START OF 
YEAR 

OUTLETS 
OPENED 

OUTLETS 
REAQUIRED 
FROM 
FRANCHISEE 

OUTLETS 
CLOSED 

OUTLETS 
SOLD TO 
FRANCHISEE 

OUTLETS 
AT END OF 
YEAR 

Ohio 

2018 0 0 0 0 0 0 

2019 0 1 0 0 0 1 

2020 1 0 0 0 0 1 

 

 

 

TN 2019 1 0 0 0 0 1 0 

2020 0 0 0 0 0 0 0 

 

TX 
2018 3 0 2 0 0 0 1 

2019 1 0 0 0 0 1 0 

2020 0 0 0 0 0 0 0 

 

WI 
2018 0 1 0 0 0 1 0 

2019 0 0 0 0 0 0 0 

2020 0 0 0 0 0 0 0 

 

UT 
2018 1 0 0 0 0 0 1 

2019 1 0 0 0 0 1 0 

2020 0 0 0 0 0 0 0 

 

 

OK  

2018 0 1 0 0 0 0 1 

2019 1 0 0 0 0 0 1 

2020 1 0 0 0 0 0 1 

 

TOTAL 
2018 21 1 2 0 0 6 14 

2019 14 0 0 0 0 5 9 

2020 9 0 0 0 0 3 6 
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TABLE NO. 5 

PROJECTED OPENINGS 

AS OF DECEMBER 31, 2020 
 

 

 

State 

 

Franchise Agreements 

Signed but Outlets 

Not Opened 

Projected New 

Franchised Outlets in 

the Current Fiscal Year 

(2020) 

Projected New 

Company-Owned 

Outlets in the Current 

Fiscal Year (2020) 

New York 1 1 0 

Oklahoma 0 1 0 

Pennsylvania 1 1 0 

TOTAL 2 3 0 

 

Exhibit D to this disclosure document lists the names, business addresses and telephone 

numbers of all Franchisees as of December 31, 2020 under Franchise Agreements with TCWW or 

any subfranchisor. 
 

Exhibit E to this disclosure document sets forth the name and last known home address and 

home telephone number of each Franchisee who has had a Franchise terminated, cancelled, not 

renewed or otherwise voluntarily or involuntarily ceased to do business under their Franchise 

Agreement during the year ended December 31, 2020 or who has not communicated with TCWW 

within the 10 weeks preceding the date of this disclosure document. 

 

Privacy Warning 
 

If you buy this franchise, your contact information may be disclosed to other buyers when 

you leave the franchise system. 

 

During the last three fiscal years, we have not signed any confidentiality clauses with any 

current or former franchisees. 

Item 21  

Financial Statements 

Attached to this disclosure document as Exhibit F are the audited financial statements of 

TCWW for the years ended December 31, 2018, December 31, 2019, and December 21, 2020 which 

include statements of operations, stockholder equity and cash flows for each of the 3 years in the period 

ended December 31, 2020. 

 



43 

 

Item 22  

Contracts 

Attached to this disclosure document are the following agreements proposed for use by TCWW 

in this State regarding the offering of this Franchise: 
 

Exhibit B Franchise Agreement (which includes a Guaranty as its Exhibit B) 

 

Item 23  

Receipts 

Attached as Exhibit I, the last page of this disclosure document is a detachable receipt, in 

duplicate, acknowledging your receipt of this disclosure document (and the Exhibits attached to this 

disclosure document. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 
 



 

 EXHIBIT A to 

 FRANCHISE DISCLOSURE DOCUMENT 

 

AGENTS FOR SERVICE OF PROCESS 

  
 

Illinois 

Illinois Attorney General 

500 South Second Street 

Springfield, IL  62706 

 

Indiana 

Administrative Office of the Secretary of State 

201 State House 

Indianapolis, IN  46204 

 

New York 

Secretary of State of the State of New York 

New York Department of State 

One Commerce Plaza,  

99 Washington Ave 

Albany, NY 12231-0001 

 

Ohio 

CB Agent Services, Inc. 

201 E. Fifth Street, Suite 900 

Cincinnati, OH 45202 

 

Wisconsin 

Wisconsin Commissioner of Securities 

201 West Washington Avenue 

Madison, WI  53703 

 

 

 
 



 

EXHIBIT B to 

FRANCHISE DISCLOSURE DOCUMENT 
 
 

 
 
 

FRANCHISE AGREEMENT 

(Single Site) 

This Agreement is made and entered into by and between TCWW LLC., an Ohio limited 

liability company whose address is 650 Lunken Park Drive, Cincinnati, Ohio 45226 (the 

“COMPANY”) and the person set forth below (the “FRANCHISEE”) all as of the date this 

Agreement is executed by the COMPANY. 

FRANCHISEE: RETAIL LOCATION: 

True Name:      

DBA Name:      

Address:      

 

(Telephone) (  )  -   (Telephone) (  )  -   

Term:  

Protected Territory:   

 

 

Percentage Franchise Fee: Five Percent (5%) of Gross Sales  

Percentage Brand Building Fee: One and half percent (1.5%) of Gross Sales 

FRANCHISEE is a:   

(natural person/sole proprietorship, corporation, partnership, etc.) 
 

 

 

(Initialed by FRANCHISEE) (Initialed by COMPANY) 

 

(Date) (Date)
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W I T N E S S E T H  T H A T: 
 

WHEREAS, the COMPANY has developed and adopted for its own use and the use of its 

franchisees a unique system of restaurant operation (as the same may be changed by the COMPANY 

from time to time, the “System”), consisting in part of distinctive building designs, advertising, 

equipment layout plans, food presentation and formulae, secret recipes, certain business techniques, 

systems, standards and procedures, and an Operations Manual, Management Manual and other 

manuals and materials provided to FRANCHISEE from time to time pursuant to Section 3, below 

(such manuals and materials, as the same may be amended or supplemented by the COMPANY 

from time to time, are referred to collectively as the “Manual”); 
 

WHEREAS, the COMPANY operates and franchises the operation of retail restaurants 

utilizing the Marks (as hereinafter defined) in accordance with the System (individually a 

“Restaurant” and collectively the “Restaurants”) which specialize in and feature the retail sale of 

food products; 
 

WHEREAS, the COMPANY has expended time, effort and money to develop its unique 

recipes and the System, has obtained knowledge in the field of owning, operating, licensing and 

advising Restaurants, has successfully established a reputation, has created substantial goodwill for 

its Restaurants through the operation and licensing thereof under certain trade names, service marks, 

trademarks, logos, emblems and indicia of origin, including but not limited to those described on 

Exhibit A hereto (said marks, together with such other names, marks, logos, emblems and indicia as 

are now or hereafter designated by the COMPANY in writing for use by FRANCHISEE in 

connection with the System and operation of a Restaurant, and as modified by any and all changes, 

deletions and additions made by the COMPANY from time to time, are referred to collectively as 

the “Marks”); and 
 

WHEREAS, FRANCHISEE desires to obtain the benefits of the use and sale of the 

COMPANY’s food products and the System established by the COMPANY and to obtain the 

benefit of the knowledge, advice and goodwill of the COMPANY in the operation of a Restaurant 

and the right to purchase and sell the COMPANY’s products, and therefore FRANCHISEE has 

applied to the COMPANY for a franchise to operate one (1) Restaurant based upon the terms and 

conditions hereinafter set forth, exclusively at the Retail Location set forth on the cover page thereof 

(the “Retail Location”), and for the right to use, solely in connection therewith the System and 

Marks. 
 

NOW, THEREFORE, in consideration of the above premises and the mutual covenants 

herein contained, the parties agree as follows: 
 

1. GRANT OF FRANCHISE. 
 

1.1 Grant. COMPANY hereby grants unto FRANCHISEE, and FRANCHISEE 

hereby accepts, upon the terms and conditions of this Agreement, a license and 

franchise to establish and operate a Restaurant at the Retail Location (sometimes 

herein referred to as the “Restaurant” or the “Store” and the business conducted 

pursuant to this Agreement is sometimes herein referred to as the “Business”), and 

to use the Marks and System solely in connection therewith, solely at the 
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Retail Location and in advertising therefor, without any right to sublicense, and 

in compliance with the provisions of this Agreement. 
 

1.2 Term. The term of this Agreement and the franchise granted herein shall be for  

a term of ten (10) years, or, if less, the term of the lease for the Retail Location 

(the term is set forth on the cover page of this Agreement) or until otherwise 

terminated as hereinafter provided; provided FRANCHISEE has secured, and 

continues to secure, by ownership or lease, the Retail Location for the same term. 
 

1.3 Protected Territory. Except for the protections provided in this Section 1.3, the 

franchise and other rights granted herein are non-exclusive. The COMPANY 

agrees not to operate or license another to operate a Restaurant within the territory 

defined on the cover page hereof (the “Protected Territory”) so long as 

FRANCHISEE: (i) fully complies with all methods, procedures, standards and 

specifications required by the COMPANY in the Manual (defined in Section 3.3 

below) or otherwise in writing; and (ii) does not violate any of the other provisions 

of this Agreement or has cured such violation in the time period provided for 

herein. Notwithstanding the foregoing, the COMPANY may (x) establish or 

license another to establish one or more Special Purpose Outlets (as defined 

below) within the Protected Territory and (y) sell or otherwise distribute within 

the Protected Territory products similar to or the same as those offered by the 

Restaurant through alternative channels of distribution (including without 

limitation grocery and convenience stores and internet, direct mail and catalog 

sales); provided, however, that in the event that the Retail Location is a Special 

Purpose Outlet, the COMPANY will not operate or license another to operate an 

additional Restaurant in the same building as the Special Purpose Outlet. A 

“Special Purpose Outlet” is defined as a Tom and Chee restaurant located inside 

shopping malls or centers, zoos, airports, racetracks, amusement parks, 

fairgrounds, sports stadiums, hospitals, factories, bars, schools, gas stations, and 

special events. Nothing herein shall limit the COMPANY’s rights or activities 

outside of the Protected Territory in any respect whatsoever (without limiting the 

generality of the foregoing, it is expressly agreed that no exclusive, protected or 

other territorial rights of any kind whatsoever outside of the Protected Territory, 

including any contiguous market area, is granted or to be inferred to or for 

FRANCHISEE). Nothing herein shall limit the COMPANY, its affiliates or any 

other franchisee or licensee in soliciting or accepting orders from customers 

anywhere whether within or outside of the Protected Territory. 
 

1.4 Additional Stores. The rights granted FRANCHISEE under this Agreement 

relate solely to the Retail Location. In order to operate a Store in an additional 

location, FRANCHISEE must apply for and be granted approval (the COMPANY 

is not obligated to grant such approval) to purchase a separate franchise, 

satisfactorily complete the site selection process and sign and comply with a 

separate franchise agreement (which must be the COMPANY’s then current form 

of franchise agreement) and pay additional fees equal to the COMPANY’s then 

current fees, including but not limited to initial franchise fees, continuing 

franchise fees, advertising and other fees. 
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1.5 Relocation. If FRANCHISEE desires to move its Store to another location during 

the term of this Agreement (including but not limited to a desire to move because 

FRANCHISEE’s lease, or any extension or renewal thereof, terminates during the 

term of this Agreement through no fault of FRANCHISEE), FRANCHISEE must 

apply for and be granted approval to relocate (the COMPANY is not obligated to 

grant such approval) and to purchase a franchise for a different location, must 

satisfactorily complete the site selection process and must sign and comply with 

the COMPANY’s then current form of franchise agreement, including but not 

limited to the fee (including initial, weekly, advertising and other fees), 

appearance, design, lease and other requirements thereof. If FRANCHISEE’s 

lease, or any extension or renewal thereof, terminates during the term of this 

Agreement due to any fault of FRANCHISEE, this Agreement shall terminate at 

the option of the COMPANY upon written notice from the COMPANY. 
 

1.6 Permitted Activities. FRANCHISEE shall engage at the Retail Location only in 

the business of operating the Store and only pursuant to the System and this 

Agreement. FRANCHISEE shall not engage in the Business at any other location, 

provided that FRANCHISEE shall be permitted to make delivery orders with its 

own employees in the Protected Territory so long as FRANCHISEE abides by 

COMPANY’s policies and procedures then in effect with respect to delivery 

services. FRANCHISEE shall not manufacture, sell, advertise for sale, provide or 

give away any products or services at the Retail Location other than the products 

and services designated or approved from time to time by the COMPANY in the 

Manual or otherwise in writing (collectively the “Products”). The conditions 

expressed herein are for the purpose of ensuring quality control and uniformity. 
 

2. TRAINING AND DEVELOPMENT. 
 

2.1 Number of Trainees. The following persons must attend and successfully 

complete to the COMPANY’s satisfaction the COMPANY’s initial training 

program prior to the earlier of the opening of the Restaurant or the expiration of 

six (6) months from the date of this Agreement, and any such additional training 

programs as the COMPANY may from time to time require, including, without 

limitation, refresher training, workshops for new Products and other programs 

(each such person, a “Trainee”): (a) if the FRANCHISEE is an individual, either 

the FRANCHISEE or two (2) persons who are designated as Managers or (b) if 

the FRANCHISEE is a corporation or limited liability company, either a person 

who has an interest in FRANCHISEE (each, a “Principal,” and collectively, the 

“Principals”) or two (2) persons who are designated as Managers. In the event that 

a Principal Trainee ceases to own equity in FRANCHISEE or a Manager Trainee 

ceases to be employed by FRANCHISEE, FRANCHISEE shall, at the 

COMPANY’s option, cause another Principal Trainee or Manager Trainee to 

attend and successfully complete the COMPANY’s initial training program, such 

that at all times FRANCHISEE shall comply with the Trainee requirements set 

forth in this Section 2.1. Any such initial training for replacements Trainees shall 

be at FRANCHISEE’s expense pursuant to Section 2.2 below. 
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2.2 Initial Training. If FRANCHISEE is only required to have one Trainee pursuant 

to Section 2.1 above, the COMPANY shall provide the initial training program 

for one additional person who has been designated as a Manager at such locations 

as the COMPANY selects. No fee shall be charged by the COMPANY for the 

initial training of such Trainees. Initial training will be provided to any additional 

persons only if FRANCHISEE pays the COMPANY, for each additional enrollee, 

the standard fee then charged by the COMPANY to other Restaurant franchisees 

for such additional enrollment. 
 

2.3 On-Site Training. The COMPANY also shall provide an initial training program 

at the Retail Location for the initial crew of the Restaurant for such period as the 

COMPANY deems appropriate in its sole discretion. The initial crew must attend 

and successfully complete such program to the COMPANY’s satisfaction prior to 

the opening of the Store. No fee shall be charged by the COMPANY for such 

program. 
 

2.4 Additional Training. The COMPANY may at its option make available, or 

require attendance at, refresher or other additional training programs as it deems 

appropriate. No fee shall be charged by the COMPANY for any such training 

program at which attendance of FRANCHISEE or any other representative of 

FRANCHISEE designated by the COMPANY is mandatory. FRANCHISEE 

must pay the COMPANY for attendance of any optional attendee at any 

mandatory program and for attendance of any attendee at any optional training 

program made available by the COMPANY the standard fee then charged by the 

COMPANY to other Restaurant franchisees for such programs. 
 

2.5 Expenses. It is understood that FRANCHISEE shall receive no compensation or 

reimbursement for any services performed or expenses incurred by 

FRANCHISEE or any employee or other representative of FRANCHISEE during 

any training program and FRANCHISEE shall be responsible for all travel, 

lodging, meals and other related or incidental expenses incurred by 

FRANCHISEE, and FRANCHISEE’s employees and representatives, in 

connection with any such program. 
 

2.6 Compliance. FRANCHISEE shall be responsible for the compliance of Store 

operations with the System and this Agreement and for training or causing 

FRANCHISEE’s employees and any future new employees to be trained in such 

standards, methods, techniques, operations or other matters as are relevant to the 

performance of their respective duties in accordance with the System or as 

required by the COMPANY, the form and substance of such training to be 

satisfactory to the COMPANY. 
 

2.7 Company Representative. The COMPANY shall provide, at no cost to 

FRANCHISEE, a representative of the COMPANY at the Retail Location for a 

minimum of two (2) business days and a maximum of two (2) calendar weeks to 

train personnel and advise and consult with FRANCHISEE regarding the opening 

of the Store. 
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2.8 Ongoing Advice. The COMPANY will make available to FRANCHISEE from 

time to time, as determined by the COMPANY, the COMPANY’s advice and 

assistance regarding the operation of the Store as and to the extent that the 

COMPANY deems practical and appropriate. 
 

3. MANUAL AND OTHER APPLICABLE STANDARDS. 
 

3.1 Company’s Obligation. The COMPANY shall provide, on loan and at no cost to 

FRANCHISEE, one copy of the Manual. Additional copies may be obtained on 

loan from the COMPANY for the Manual fee then being charged by the 

COMPANY. The COMPANY may supply the Manual to FRANCHISEE in 

digital format, accessible through the internet, instead of in printed format (or, for 

instance, as part of a COMPANY extranet pursuant to Section 7.9.11 hereof). 
 

3.2 Confidentiality. All Manuals shall remain the property of the COMPANY, be 

kept at the Store (if in printed form), be treated as Confidential Materials (as 

defined in Section 12) and be kept up to date and be returned to the COMPANY 

promptly upon request by the COMPANY (if in printed form) or at the 

termination of this Agreement. The version of the Manual available on any 

extranet, or, if not kept on a COMPANY extranet, the master copy of the Manuals 

kept by the COMPANY at its principal office, will be controlling, in the event of 

any dispute relating to the contents of the Manual. 
 

3.3 Compliance with Manual. The Manual includes, among other things, standards 

of operation (including menu content, recipes and presentation), standards of 

Restaurant management, operation, cleanliness and service, and standards 

concerning type, style and presentation of all food, beverages, furnishings, 

supplies, inventory, fixtures, interior and exterior decor and equipment used in 

connection with the Store. The Manual may be supplemented or changed (by 

reissuance, substitution, addition, deletion or other modification) by the 

COMPANY from time to time, by written bulletins, letters, notices, substitute 

pages, additional or revised manuals and other materials (all of which are included 

within the term “Manual”), and the FRANCHISEE shall at all times conform to 

the Manual as then in effect. FRANCHISEE shall be advised in writing of any 

change and shall have such reasonable time as the COMPANY deems necessary, 

from the date of such written notice, to implement fully any such change. The 

Manual, as presently constituted and as may be hereafter amended and 

supplemented by the COMPANY from time to time, is incorporated by reference 

herein and thereby made a part of this Agreement. Notwithstanding the foregoing, 

if the COMPANY makes any amendment or supplement to the Manual requiring 

any refurbishment of the Retail Location which would reasonably be expected to 

exceed $30,000.00 in cost to FRANCHISEE, FRANCHISEE shall be afforded at 

least six months after receiving notice of such amendment or supplement to fully 

and finally complete such refurbishment. 
 

3.4 Compliance with Standards. FRANCHISEE shall at all times conduct the 

Business in  strict  compliance  with  this  Agreement,  and  such        standards, 
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procedures and policies as the COMPANY may from time to time establish, as 

though all were specifically set forth in this Agreement and whether set forth in 

the Manual, bulletins, notices or elsewhere. 
 

4. RETAIL LOCATION; CONSTRUCTION OF RESTAURANT. 
 

4.1 Pre-Approval of Retail Location. In the event that the Retail Location has been 

chosen prior to the execution hereof and is indicated on the cover page of this 

Agreement, then execution of this Agreement by the COMPANY shall indicate 

approval of the site of the Retail Location by the COMPANY and the date hereof 

shall be deemed to be the date upon which such Retail Location has been 

approved. 
 

4.2 Conventional Approval of Retail Location. In the event that the Retail Location 

has not been approved concurrently with the execution hereof, then 

FRANCHISEE must promptly identify one or more proposed Retail Locations, 

and, within six (6) months of the date hereof, obtain the COMPANY’s written 

approval of the site of a Retail Location and any lease therefor. The COMPANY 

may require FRANCHISEE to use a master broker and/or local broker approved 

by or designated by the COMPANY in connection with the selection of a Retail 

Location. 
 

4.3 Approval of Lease. If FRANCHISEE intends to occupy the Retail Location 

under a lease, sublease, or other contract of tenancy (collectively, the “Lease”), 

any such Lease (and any amendment, renewal or extension thereof) must be 

approved by the COMPANY prior to its execution. The COMPANY’s approval 

of the Lease may be conditioned upon the inclusion of such provisions as the 

COMPANY reasonably requires, including without limitation, those provisions 

set forth on Exhibit B attached hereto. 
 

4.4 Use of Leasing Counsel. The COMPANY may, at its discretion, at any time prior 

to its approval of the Lease, require FRANCHISEE to engage attorneys of the 

COMPANY’s choosing to advise FRANCHISEE and negotiate the terms of the 

Lease. The expenses of such leasing attorneys shall be the sole responsibility of 

FRANCHISEE. 
 

4.5 Standard Plans. The COMPANY will provide to FRANCHISEE’s architect 

(such architect to be reasonably acceptable to the COMPANY), at no charge to 

the FRANCHISEE, standard plans and specifications for the design and 

configuration of a prototype Restaurant, including exterior and interior design and 

layout, fixtures, furnishings, equipment and signs. The prototype plans will not 

address the requirements of any federal, state or local law, code or regulation 

(including those concerning the Americans with Disabilities Act (the “ADA”) or 

similar rules for the accommodation of persons with disabilities), nor will the 

plans contain the requirements of, or be used for, construction drawings or other 

documentation necessary to obtain permits or authorizations to build a specific 

Restaurant.   The FRANCHISEE will adapt, at FRANCHISEE’s expense,    the 
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prototype plans and specifications to the Retail Location, subject to the 

COMPANY’s approval. The COMPANY may require FRANCHISEE to use a 

civil engineer approved by or designated by the COMPANY in connection with 

the design of the Restaurant. 
 

4.6 Equipment, Vendor Lists. The COMPANY will additionally provide, at no cost 

to the FRANCHISEE: 
 

4.6.1 a schedule of all equipment necessary to operate the Store; and 
 

4.6.2 a list of approved sources for architectural services, supplies, equipment, 

furniture, advertising and marketing materials, computer software and 

hardware, and other items necessary for the operation of the Store. 
 

4.7 Pre-Construction Requirements. Prior to commencing any construction on the 

Store, the FRANCHISEE will comply with all of the following requirements: 
 

4.7.1 the FRANCHISEE will comply with all federal, state and local laws, codes 

and regulations, including the applicable provisions of the ADA, regarding 

the construction, design and operation of the Store. 
 

4.7.2 the FRANCHISEE will be responsible for obtaining all zoning 

classifications and clearances that may be required by state or local laws, 

ordinances, regulations that may be necessary or advisable owing to any 

restrictive covenants at the Retail Location. After having obtained such 

approvals and clearances, the FRANCHISEE will submit to the 

COMPANY, for the COMPANY’s approval, final plans for construction 

based on the preliminary plans and specifications. The COMPANY’s 

review and approval of plans will be limited to review of such plans to 

assess compliance with the COMPANY’s design standards for a typical 

Tom and Chee restaurant, including such items as trade dress and 

presentation of the Marks. The COMPANY’s review is not designed to 

assess compliance with federal, state or local laws and regulations, 

including the ADA, as compliance with such laws are the sole 

responsibility of the FRANCHISEE. Once approved by the COMPANY, 

the final plans may not then be changed or modified without the prior 

written permission of the COMPANY. 
 

4.7.3 the FRANCHISEE will obtain all permits and certifications required for 

the lawful construction of the Store and operation of the Business and will 

certify in writing to the COMPANY that all such permits and certifications 

have been obtained. 
 

4.7.4 the FRANCHISEE will employ a qualified licensed general contractor 

who is reasonably acceptable to the COMPANY to construct the Store and 

to complete all improvements. The FRANCHISEE will obtain and 

maintain in force during the entire period of construction the insurance 

required by Section 18 below. 
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4.8 No Representations or Warranties. Neither the COMPANY’s acceptance of 

any proposed site or design, assistance in evaluating or determining a site, site 

lease or design or any information communicated to FRANCHISEE with respect 

to site selection or design criteria or any proposed site, lease or design shall be 

interpreted as a representation, warranty or guarantee, express or implied, that a 

suitable site or lease can be obtained for FRANCHISEE, or that any site found, 

lease obtained or design used is suitable, or that operation of the Business at such 

site or under such design or lease shall be successful. 
 

4.9 Construction Schedule. Notwithstanding the foregoing, the FRANCHISEE must 

complete construction of the Store and cause it to be open for business within 

twelve (12) months of the approval of the Retail Location. 
 

5. STANDARDS OF OPERATION. 
 

5.1 System Standards. FRANCHISEE acknowledges and agrees that every detail of 

the System is important, not only to FRANCHISEE but also to the COMPANY and 

other Tom and Chee franchisees, in order to develop and maintain uniform 

operating standards, increase the demand for the products and services offered by 

all franchisees, establish and maintain a reputation for the highest degree of 

quality, service, cleanliness and customer satisfaction, and to protect the goodwill 

of all Tom and Chee franchises. FRANCHISEE further acknowledges and agrees 

that a fundamental requirement of the System, this Agreement, and other Tom and 

Chee franchises is adherence by all franchisees to the uniform specifications, 

standards, operating procedures and rules prescribed by the COMPANY for the 

development and operation of the Store, including, without limitation, standards 

and specifications regarding ingredients, methods of food preparation and service, 

and weight, quality and dimensions of menu items and other products served in 

the Store (collectively referred to as “System Standards”). Accordingly, 

FRANCHISEE will conduct and operate the Business at all times in a manner that 

will preserve and build the goodwill of all Restaurants and of the COMPANY, 

will comply with each and every System Standard, as periodically modified and 

supplemented by the COMPANY in its sole and absolute discretion, and will not 

deviate from the System Standards during the term of this Agreement. System 

Standards prescribed from time to time in the Manual or otherwise communicated 

to FRANCHISEE in writing will constitute provisions of this Agreement as if 

fully set forth in this Agreement. All references to this Agreement include all 

System Standards as periodically modified. 
 

5.2 Managers. FRANCHISEE shall designate, and give the COMPANY written 

notice of the name of the individual that will serve as manager (such manager and 

any area manager being referred to hereinafter individually as a “Manager” and 

collectively as the “Managers”) of the Store. The identity of the Manager cannot 

be changed without prior written notice to the COMPANY of the identity of the 

replacement Manager, and FRANCHISEE shall be required to promptly comply 

with the applicable provisions of Section 2 hereof with respect to any training 

required of such replacement Manager. The Manager must devote his or her full 
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time and best efforts to the diligent and conscientious day-to-day, on-premises 

supervision and operation of the Store (if FRANCHISEE has more than one Store, 

FRANCHISEE may appoint an area Manager to oversee the Store Managers but 

must also appoint a different person to serve as Manager of each Store). If 

FRANCHISEE is an individual, then FRANCHISEE either must be the 

designated Store Manager, or FRANCHISEE may designate another individual to 

serve as Store Manager but FRANCHISEE in that case must on a weekly basis be 

present and actively participate in the day-to-day, on-premises supervision and 

operation of the Restaurant for at least ten percent (10%) of the Restaurant’s 

operating hours. If FRANCHISEE is a corporation, limited liability company, or 

partnership, then either a Principal must serve as Store Manager or, if some other 

individual serves as Store Manager then a Principal must, on a weekly basis, be 

present and actively participate in the day-to-day, on-premises supervision and 

operation of the Store for at least ten percent (10%) of the operating hours of the 

Store or the Manager must be an owner of at least a ten percent (10%) interest in 

FRANCHISEE. 
 

5.3 Signage. FRANCHISEE shall obtain, display and maintain, at FRANCHISEE’s 

expense, a package of signs conforming to the COMPANY’s requirements 

(except to the extent modified with the approval of the COMPANY due to local 

legal restrictions), at, on or near the front of the Retail Location, describing the 

premises only as “Tom & Chee” and such other signs, if any, as the COMPANY 

may require in the Manual or otherwise in writing. FRANCHISEE shall not place 

on display at the Retail Location (interior or exterior) any sign other than those 

that have been and continue to be approved by the COMPANY for display by 

FRANCHISEE in the Manual or otherwise in writing. 
 

5.4 Hours of Operation. FRANCHISEE shall keep the Store open for such days and 

hours as the COMPANY shall reasonably require; provided, however, that 

nothing herein shall prevent FRANCHISEE from closing the Store to the extent 

required by local laws. 
 

5.5 Staffing, Inventory. FRANCHISEE shall keep the Store adequately staffed with 

a sufficient number of adequately trained and competent employees, and maintain 

a sufficient inventory of Products, as to enable FRANCHISEE to operate the Store 

efficiently and in accordance with the COMPANY’S standards and System. 
 

5.6 Employee Uniforms. FRANCHISEE shall cause all employees, while working 

in the Store, to wear uniforms of such color, design and other specifications as the 

COMPANY may designate from time to time in the Manual or otherwise in 

writing and present a neat and clean appearance. 
 

5.7 Inspections by the Company. The COMPANY’s employees and agents shall 

have the right to enter upon the Retail Location at any reasonable time, whether 

or not FRANCHISEE is present and without prior notice, to inspect whether the 

Business is being conducted in accordance with this Agreement and the System 

Standards and to preserve and protect the validity and integrity of the Marks and 
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System. During such inspection, FRANCHISEE shall cooperate and shall cause 

its employees to cooperate with the COMPANY’s employees and agents, who 

shall have the right to inspect the Retail Location and FRANCHISEE’s books and 

records; observe the manner in which FRANCHISEE renders services and 

otherwise conducts operations; confer with FRANCHISEE’s customers and 

employees, conduct, supervise or observe physical inventories or quality or other 

audits; and to select products and services for evaluation, including the right to 

remove samples of such products or ingredients thereof, without payment, in 

reasonable quantities as may be required by the COMPANY for testing. 
 

5.8 Pricing. The COMPANY may, from time to time, recommend or suggest prices 

to FRANCHISEE for the Products sold or offered at the Store. FRANCHISEE is 

under no obligation to accept any such recommendation or suggestion. 

FRANCHISEE is, and shall be at all times, free to charge prices entirely of its 

own choosing, regardless of whether the same do or do not conform to the 

recommended or suggested prices. 
 

5.9 Changes to the Store. The Store must conform to the appearance, quality, 

function, design, equipment, furnishing and supply standards of the COMPANY, 

and, once approved, may not be changed without the prior written approval of the 

COMPANY. The Retail Location may be constructed, refurbished or altered only 

in accordance with plans and specifications approved in writing in advance by the 

COMPANY. Once approved, the plans and specifications may not be altered or 

modified in any way without the prior written approval of the COMPANY. The 

contractor chosen by FRANCHISEE to perform any construction, refurbishing or 

alteration must be reasonably satisfactory to the COMPANY, and the COMPANY 

shall have the right at its option to participate in any punchlist or other inspection. 
 

5.10 Furniture, Fixtures and Equipment. FRANCHISEE shall at its expense 

purchase, install and use any furniture, fixtures, leasehold improvements, 

equipment, supplies, uniforms and signs required by the COMPANY and may 

purchase, install or use only such furniture, fixtures, leasehold improvements, 

equipment, supplies, uniforms and signs as are approved by the COMPANY in 

the Manual or otherwise in writing. FRANCHISEE also must obtain the 

COMPANY’s prior written approval for the alteration or replacement of any such 

items. These conditions are required to ensure that such items meet the System 

Standards. Such items and the suppliers thereof must satisfy the conditions 

applicable to approval under Section 7, below. 
 

5.11 Upkeep of Store. FRANCHISEE shall, at its sole expense, repair and paint the 

interior and exterior of the Retail Location at reasonable times or upon the 

reasonable request of the COMPANY. FRANCHISEE shall, at its sole expense, 

at all times maintain the interior and exterior of the Store, the signs, furniture, 

fixtures and equipment therein contained, and the surrounding area in a clean and 

attractive condition satisfactory to the COMPANY and in compliance with the 

COMPANY’s design, appearance, decor and other standards. 
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5.12 Refurbishment of Store. At the request of the COMPANY, FRANCHISEE will 

refurbish the Store at its own expense to conform to the trade dress, color schemes 

and presentation of the Marks in a manner consistent with the image then in effect 

for new Tom and Chee restaurants under the System. Such refurbishment may 

include structural changes, installation of new equipment and signs, remodeling, 

redecoration, and modifications to existing improvements. FRANCHISEE will 

complete the refurbishing within the time period specified by the COMPANY 

pursuant to Section 3.3 hereof. FRANCHISEE acknowledges that the 

COMPANY cannot estimate the costs of refurbishment but any request by the 

COMPANY will be in its reasonable discretion. Notwithstanding the foregoing, 

the COMPANY shall not require FRANCHISEE to fully refurbish the Store 

during the following periods: (a) if the Store will be newly-constructed in 

connection with this Agreement, (i) during the period commencing with the date 

of this Agreement and ending on the five-year anniversary of the Store opening 

for business to the general public and (ii) the period commencing on the date 

which is one year prior to the expiration of the initial term of this Agreement, and 

ending on the last day of the initial term of this Agreement; or (b) if the Store will 

not be newly-constructed in connection with this Agreement, (i) during the period 

commencing with the date of this Agreement and ending on the one-year 

anniversary of the Store opening for business to the general public and (ii) the 

period commencing on the date which is one year prior to the expiration of the 

initial term of this Agreement. 
 

5.13 Compliance with Law. FRANCHISEE shall promptly pay when due all taxes 

and assessments and all other indebtedness, liabilities and obligations of 

FRANCHISEE of every kind or character; shall comply with all federal, state and 

local laws and regulations (including, without limitation, the ADA, Title VII of 

the Civil Rights Act, the Age Discrimination in Employment Act, and any other 

employment laws relating to the payment of employee-related taxes and 

withholdings, occupational hazards and health, dispensing of food products, 

consumer protection, trade regulation, employment discrimination and sexual 

harassment) and shall obtain in a timely manner any and all permits, certificates, 

registrations, or licenses necessary for the construction, refurbishing and full and 

proper operation of the Store. FRANCHISEE agrees and acknowledges that 

FRANCHISEE alone will be responsible for compliance with the obligations 

under this Section, and that the COMPANY has no obligation with respect thereto. 
 

5.14 Correction of Deficiencies. If FRANCHISEE fails to conform its operations to 

the System Standards, the COMPANY shall notify FRANCHISEE, and 

FRANCHISEE will have a period of time to be determined by the COMPANY 

(not less than 30 days) to correct its operations, except that the COMPANY may 

take immediate action if the COMPANY believes it necessary for the goodwill of 

the System or to protect public health and safety, including, without limitation, 

causing FRANCHISEE’s premises and equipment to be cleaned and causing 

FRANCHISEE’s personnel to comply with the COMPANY procedures and 

policies.  If FRANCHISEE fails to fully correct its operations or to renovate   or 



B - 12  

modernize the Franchised Restaurant as required by the COMPANY, the 

COMPANY may, but will not be obligated to, take such corrective action as is, in 

the determination of the COMPANY, necessary and appropriate to conform 

FRANCHISEE’s operations to the System Standards (including, without 

limitation, entering the Store and performing construction thereon and in addition 

to any other remedies of the COMPANY), whereupon FRANCHISEE will pay to 

the COMPANY an amount equal to 125% of all expenses the COMPANY incurs, 

including, without limitation, food and beverage expenses, the actual wages, 

wage-related expenses, travel and lodging expenses, supplies and all other 

expenses. FRANCHISEE will make payment by pre-authorized debit to 

FRANCHISEE’s bank or other financial institution account as provided in Section 

8.3 of this Agreement. 
 

5.15 Notice of Litigation. FRANCHISEE will notify the COMPANY in writing 

within five (5) days after the commencement of any action, suit or proceeding, or 

of the issuance of any order, writ, injunction, aware or decree of any court or other 

governmental agency, relating to FRANCHISEE’s compliance with health or 

safety standards at, or which may otherwise adversely affect the operation or 

financial condition of, the Store. 
 

6. THE MARKS. 
 

6.1 Ownership of Marks. FRANCHISEE shall use the Marks and the System only 

in connection with the Business and expressly agrees that any and all use of the 

Marks and the System by the FRANCHISEE, and all goodwill associated 

therewith, inures directly and exclusively to the benefit of the COMPANY. 

FRANCHISEE acknowledges that the COMPANY is the owner of the Marks and 

all goodwill associated therewith; valuable goodwill is associated with the Marks; 

and the Marks are valid. FRANCHISEE agrees not to contest or aid in contesting, 

directly or indirectly, the validity, ownership or enforceability of the Marks during 

and after the term of this Agreement or any extension or renewal thereof. 

Whenever FRANCHISEE uses the Marks, it will clearly indicate the 

COMPANY’s ownership thereof. Apart from the non-exclusive right of 

FRANCHISEE to use the Marks pursuant to the terms of this Agreement, 

FRANCHISEE shall acquire no right, title or interest of any kind or nature 

whatsoever in or to the Marks and FRANCHISEE may not represent that it has 

any ownership of the Marks in advertising or otherwise. FRANCHISEE shall 

acquire no right, title or interest in or to the goodwill associated with the Marks. 
 

6.2 Use of Marks. FRANCHISEE shall operate, advertise and promote the Business 

only under the Marks, and display and use the Marks, advertisements and other 

promotional materials provided, from time to time by the COMPANY to 

FRANCHISEE only in such form and manner as is specifically directed or 

approved in writing by the COMPANY. FRANCHISEE shall, upon request by 

the COMPANY, use any legends, markings and notices of registration of the 

Marks, or of the COMPANY-FRANCHISEE relationship as specified by the 

COMPANY.   The COMPANY’s written approval shall be required before   any 
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advertising, displays or other material using the Marks prepared by 

FRANCHISEE is used. 
 

6.3 Conflicting Marks. FRANCHISEE shall not use any marks, signs, symbols, 

other indicia or identifying characteristics in connection with the Business other 

than the Marks, without the prior written consent of the COMPANY, which shall 

be in the COMPANY’s sole discretion. 
 

6.4 No Use of Marks in Franchisee Name. During and after the term of this 

Agreement or any extension or renewal thereof, FRANCHISEE shall not use or 

register, in whole or in part, the Marks, any variation, abbreviation or formative 

thereof, or any words, symbols or designs which are confusingly similar thereto, 

as a trademark, as a service mark, as a trade name, as part of FRANCHISEE’s 

name or as the name of any entity directly or indirectly associated with 

FRANCHISEE’s activities. 
 

6.5 Prohibited Uses. FRANCHISEE shall not use the Marks in any manner which 

would disparage the COMPANY or its reputation, or take any action which would 

harm, jeopardize or compromise the Marks or the COMPANY’s rights therein, in 

any way. 
 

6.6 Modification, Discontinuation. If it becomes advisable at any time in the 

COMPANY’s sole discretion for the COMPANY and/or FRANCHISEE to 

modify or discontinue use of any of the Marks, and/or to use one or more 

additional or substitute marks, names, logos or indicia, FRANCHISEE agrees to 

do so at its expense within a reasonable time after the COMPANY so instructs 

FRANCHISEE in writing. 
 

6.7 Company Protection of Marks. The COMPANY warrants and represents that  it 

has such rights in and to the Marks so as to enable it to license FRANCHISEE’s 

use of them in accordance with the terms of this Agreement and that such use will 

not infringe the legal or equitable rights of any persons, partnerships, limited 

liability companies, or corporations. The COMPANY agrees to take whatever 

actions it deems reasonably necessary to protect the Marks and the goodwill 

associated therewith. The COMPANY retains the exclusive right, in its sole 

discretion exercised in good faith, to determine and undertake such actions, if any, 

as it deems appropriate to prevent the infringement of the Marks or the diminution 

of the goodwill in the Marks. 
 

6.8 Notice of Infringement. FRANCHISEE agrees to advise the COMPANY 

promptly in writing of any potentially infringing uses of the Marks, or colorable 

imitations or variations thereof, by others, and of any suits brought, or claims or 

demands made or threatened against FRANCHISEE involving the Marks. In the 

event a third party commences a legal action against FRANCHISEE challenging 

FRANCHISEE’s right to use the Marks as authorized herein, the COMPANY (a) 

may, in its sole discretion, assume the defense of FRANCHISEE, utilizing counsel 

of the COMPANY’s choice, against such legal action, and (b) shall 
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indemnify FRANCHISEE against all damages for infringement for which 

FRANCHISEE is held liable in such action resulting from FRANCHISEE’s 

authorized use of the Marks pursuant to and in compliance with the Agreement, 

provided that: 
 

6.8.1 FRANCHISEE provides the COMPANY with timely notice of the 

institution of the action; 
 

6.8.2 FRANCHISEE cooperates fully with the COMPANY’s counsel in 

defending against the action; and 
 

6.8.3 The COMPANY retains ultimate control over the strategy involved in 

defending against and/or resolving the action. 
 

6.9 Franchisee’s Cooperation. If the COMPANY undertakes the defense or 

prosecution of any litigation pertaining to the right to use the Marks, 

FRANCHISEE agrees to execute any and all documents and to do such acts and 

things as may be necessary, in the opinion of counsel for the COMPANY, to carry 

out such defense or prosecution, whether the action is in the name of the 

COMPANY or in the name of FRANCHISEE. Subject to Section 6.8, above, 

FRANCHISEE shall be entitled to retain independent legal counsel, provided that 

the COMPANY shall not be responsible for the cost of any such legal counsel. 
 

6.10 Franchisee’s Failure to Cooperate. Section 6.7 notwithstanding, if 

FRANCHISEE fails to meet its obligations under Sections 6.8 and 6.9 with 

respect to any particular event, the COMPANY’s warranties and obligations 

under Sections 6.7 and 6.8 shall become void with respect to such particular event, 

and the COMPANY shall have no liability for costs incurred or damages awarded 

against FRANCHISEE. EXCEPT AS SPECIFICALLY SET FORTH IN 

SECTION 6.8, ABOVE, THE COMPANY SHALL NOT BE LIABLE TO 

FRANCHISEE FOR ANY DAMAGES, COSTS, OR EXPENSES 

WHATSOEVER, INCLUDING BUT NOT LIMITED TO, ANY LOSS OF 

PROFITS OR BUSINESS OPPORTUNITIES, OR INCIDENTAL OR 

CONSEQUENTIAL DAMAGES OF ANY KIND WHATSOEVER 

RELATING TO ANY ACTION OR OTHER MATTER INVOLVING THE 

MARKS OR GOODWILL ASSOCIATED THEREWITH. 
 

6.11 Notice to the Public. FRANCHISEE will identify itself to the public as the owner 

of the Store in at least one conspicuous location in the Store and in any other 

documentation that the COMPANY may reasonably specify. FRANCHISEE will 

not use the Marks or the System to incur any obligation or indebtedness on behalf 

of the COMPANY, or in connection with any activity that may harm, tarnish or 

impair the COMPANY’s reputation, name, service, Marks or System. The 

COMPANY assumes no liability to FRANCHISEE or any third party with respect 

to the quality of any materials, supplies, food items, or services or any other items 

provided or promoted by the COMPANY and as distributed or provided by 

FRANCHISEE under the name Tom and Chee or any other    Mark, 
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and FRANCHISEE will indemnify, hold harmless and insure the COMPANY 

against any liability, loss or expense (including reasonable attorney fees) arising 

out of FRANCHISEE’s use of the Marks or the System. 
 

7. PURCHASE OF INGREDIENTS, SUPPLIES AND MATERIALS. 
 

7.1 Proprietary Products. In order to establish uniformity of taste and quality of the 

COMPANY’s food products, the COMPANY has developed and will continue to 

develop recipes and related items as designated by the COMPANY in the Manual 

or otherwise in writing from time to time (collectively, the “Proprietary 

Products”), which must be purchased by Restaurant franchisees only from the 

COMPANY or suppliers specifically appointed by the COMPANY for use by 

Restaurant franchisees. FRANCHISEE agrees to purchase from the COMPANY 

or its designees all of the Store’s requirements for Proprietary Products, as shall 

be specified from time to time in the Manual or otherwise in writing by the 

COMPANY, at the COMPANY’s or such designee’s prices in effect from time to 

time, and on such shipping, payment, delivery, warranty and other terms as the 

COMPANY (or its designees, as applicable) may determine in its sole discretion 

from time to time, and to pay for all such Proprietary Products purchased in 

accordance with such terms and conditions. 
 

7.2 Approved Suppliers. FRANCHISEE shall purchase all food supplies, 

ingredients and equipment used to make Products (including Proprietary 

Products), any items used in the construction of the Retail Location or operation 

of the Business, or otherwise offered for sale or used in the Store and not required 

to be purchased from the COMPANY or its designees, solely from sources who 

demonstrate, to the continuing satisfaction of the COMPANY, the ability to meet 

the COMPANY’s then current standards and specifications for such items, who 

possess adequate quality controls and capacity to supply FRANCHISEE’s needs 

promptly and reliably, who have been approved in writing by the COMPANY as 

a source of such item prior to any purchases by FRANCHISEE from such supplier 

and who have not thereafter been disapproved. FRANCHISEE acknowledges that 

the COMPANY may from time to time receive rebates or discounts from such 

suppliers. 
 

7.3 Alternative Suppliers. If FRANCHISEE desires to purchase from a source that 

is not on the COMPANY’s then current approved supplier list for the item desired 

to be purchased, or to obtain approval to offer merchandise or services or use 

items that are not on the COMPANY’s then current list of approved Products, 

FRANCHISEE shall submit to the COMPANY a written request for approval in 

accordance with the procedures then prescribed by the COMPANY for 

submission of requests for approval of products and suppliers. The COMPANY 

shall have the right to require that its representatives be permitted to inspect the 

source’s facilities, that samples from the source be submitted to the COMPANY 

or its designee for testing and evaluation and that FRANCHISEE pay the 

COMPANY a charge not to exceed the reasonable cost of the inspection and the 

actual  cost  of  testing  or  other  evaluation.     The COMPANY shall      notify 
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FRANCHISEE in writing within a reasonable time, not to exceed sixty (60) days, 

after receipt of FRANCHISEE’s request and samples, whether such approval is 

granted. The COMPANY reserves the right to reinspect facilities and items from 

time to time. The COMPANY may revoke approval of any source or item that 

does not continue to meet any of the COMPANY’s then current criteria. The 

COMPANY shall not be required to approve any particular supplier or item. 
 

7.4 Modification of Products. The COMPANY may from time to time modify the 

list of approved Products and/or suppliers in the Manual or otherwise in writing, 

and FRANCHISEE shall not, after receipt of notice of such modification, reorder 

any Product, or order from any supplier, that is no longer approved. 
 

7.5 Supplier Confidentiality. Any new supplier must execute a confidentiality 

agreement in form and substance satisfactory to the COMPANY prior to receiving 

the COMPANY’s approval. 
 

7.6 Company as Supplier. If FRANCHISEE purchases any Products directly from 

the COMPANY, FRANCHISEE must pay for all such Products purchased in 

accordance with the COMPANY’s terms specified to FRANCHISEE from time 

to time. Unless otherwise specified by the COMPANY, FRANCHISEE must pay 

for all such Products within seven (7) days after delivery, and if FRANCHISEE’s 

current balance due to COMPANY for the purchase of any Products at any time 

remains outstanding in excess of seven (7) days after delivery, all other unpaid 

balances for Products will be due and payable to COMPANY within ten (10) days 

after such default. The failure to remit all sums due to COMPANY for Products 

directly purchased from the COMPANY under the terms specified herein may 

result, at the COMPANY’s discretion, in the COMPANY’s termination of 

FRANCHISEE’s supply of any or all such Products (including Proprietary 

Products) and may result in the termination of this Agreement. 
 

7.7 Company’s Failure to Deliver. Nondelivery or default by the COMPANY as to 

any installment of Products which FRANCHISEE has purchased directly from the 

COMPANY shall not be deemed a breach of any obligation to FRANCHISEE as 

to any subsequent or prior installment and shall not relieve FRANCHISEE from 

its obligations to accept and pay for any subsequent or prior installment. Without 

limiting the generality of the foregoing, the COMPANY and its designees shall 

not be liable to FRANCHISEE, or be deemed to be in breach or default of this 

Agreement or any other obligation to FRANCHISEE, for any delay, shortage or 

failure of delivery beyond its reasonable control, including without limitation, 

difficulty occasioned by war, law, order, regulation, weather, acts of God, fire, 

accidents, riots, strikes, delay of carriers, labor troubles or shortages of or inability 

to obtain materials with respect to the nondelivery of Products, whether purchased 

directly from the COMPANY or from another approved supplier. 
 

7.8 Point-of-Sale System; Communication and Information System. To ensure 

the efficient management and operation of the Business and the transmission   of 
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data to and from the COMPANY, FRANCHISEE, at its own expense, will install, 

prior to opening the Store, and will maintain and utilize during the term of this 

Agreement, such Communication and Information System as may be specified in 

the Manual or otherwise in writing from time to time. FRANCHISEE will use a 

Point of Sale (POS) system designated by the COMPANY, which system will 

transmit FRANCHISEE’s receipts to the COMPANY on a daily basis. The 

database and programming that is used with the Point of Sale system is proprietary 

and confidential and remains the intellectual property of the COMPANY. 
 

7.8.1 As used in this Agreement, the term “Communication and Information 

System” will mean: a point of sale system; hardware (including, without 

limitation, one or more computers and/or other computer components); 

software designed for the management and operation of the Business, as 

well as reporting and sharing information with the COMPANY; and 

communication systems (including, without limitation, digital or analog 

modems, satellite, cable, wifi, internet and other systems). 
 

7.8.2 FRANCHISEE will lease and/or purchase its Communication and 

Information System only from such vendor or vendors or supplier that the 

COMPANY has approved in writing pursuant to the provisions of Section 

7.2 above and will pay any licensing or other fees required by vendors or 

suppliers, including without limitation, the COMPANY if the COMPANY 

is the approved supplier therefor. FRANCHISEE will not install, or permit 

to be installed, any devices, software or other programs not approved by 

the COMPANY for use with the Communication and Information System. 
 

7.8.3 The COMPANY may from time to time develop or authorize others to 

develop proprietary software programs for use in the System, which 

FRANCHISEE may be required to purchase, license and use in connection 

with the operation of the Business. FRANCHISEE agrees that it will 

execute any license, sublicense, or maintenance agreement required by the 

COMPANY or any other approved licensor or approved supplier of such 

proprietary software programs. 
 

7.8.4 If required by the COMPANY, FRANCHISEE will obtain and maintain a 

contract with a supplier that the COMPANY has approved in writing for 

software maintenance, support, and upgrade services for FRANCHISEE’s 

Communication and Information System and to provide FRANCHISEE 

with such assistance as FRANCHISEE and FRANCHISEE’s employees 

may require. FRANCHISEE acknowledges that (a) the COMPANY may 

be one of, or the only, approved supplier for such services, and if 

FRANCHISEE obtains these services from the COMPANY, then 

FRANCHISEE agrees that it will pay to the COMPANY the maintenance 

fee specified by the COMPANY for such services and (b) the COMPANY 

may only permit FRANCHISEE to enter into such contract with a third- 

party who remits a portion of its fees to the COMPANY. Notwithstanding 
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these rights of the COMPANY, the COMPANY will not at any time be 

obligated to provide any such services or support for the hardware or 

software used in the Communication and Information System. 
 

7.8.5 FRANCHISEE will upgrade and update its Communication and 

Information System in the manner, and at the time, specified by the 

COMPANY in the Manual or otherwise in writing. 
 

7.8.6 FRANCHISEE will have the sole and complete responsibility for the 

manner in which FRANCHISEE’s Communication and Information 

System interfaces with other systems, including those of the COMPANY 

and other third parties, as well as any and all consequences that may arise 

if FRANCHISEE’s Communication and Information System is not 

properly operated, maintained, and upgraded. 
 

7.8.7 FRANCHISEE will: (a) promptly enter into its Communication and 

Information System and maintain all information required to be entered 

and maintained by the COMPANY; (b) provide to the COMPANY such 

reports as the COMPANY may reasonably request from the data so 

collected and maintained; and (c) permit the COMPANY to access 

FRANCHISEE’s Communication and Information System at all times via 

modem or other means specified by the COMPANY from time to time. 

FRANCHISEE will cooperate with the COMPANY and will execute all 

documents required by the COMPANY to permit access to 

FRANCHISEE’s Communication and Information System and data 

contained therein. 
 

7.8.8 The COMPANY has the right to use any and all data collected or provided 

by FRANCHISEE downloaded from FRANCHISEE’s Communication 

and Information System, and otherwise collected from FRANCHISEE’s 

system by the COMPANY and/or provided to the COMPANY in any 

manner that the COMPANY deems appropriate in connection with the 

operation of the System without compensation to FRANCHISEE, 

including, without limitation, the disclosure or distribution of such 

information to other franchisees of the COMPANY, or the disclosure of 

such information to prospective franchisees of the COMPANY, by 

inclusion in the COMPANY’s franchise disclosure document or 

otherwise. 
 

7.9 Telephone Line. FRANCHISEE will maintain at least one dedicated telephone 

line for use exclusively by the Store. Each telephone line will have service features 

as required by the COMPANY in the Manual or otherwise communicated to 

FRANCHISEE from time to time in writing. All lines will be operational and 

functional prior to opening the Store and thereafter at all times during the term of 

this Agreement. 
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7.10 E-Mail Account. Prior to opening the Business and thereafter at all times during 

the term of this Agreement, FRANCHISEE will obtain and maintain a standard 

e-mail account that is capable of receiving and sending attached files of a size 

specified by the COMPANY in the Manual or otherwise in writing from time-to- 

time, along with a high speed cable or telephone (DSL) Internet connection via a 

commercial Internet service provider with service to the Store. 
 

7.11 Extranet. The COMPANY will have the right, but not the obligation, to establish 

a website or other electronic system providing private and secure communications 

(e.g., an extranet) between the COMPANY, FRANCHISEE, other franchisees, 

and other persons and entities as determined by the COMPANY, in its sole 

discretion. If required by the COMPANY, FRANCHISEE will establish and 

maintain access to the extranet in the manner specified by the COMPANY, 

including without limitation, downloading and subscribing to third-party 

software, and will from time to time execute such agreements and/or acknowledge 

and agree to comply with such policies concerning the use of the extranet as the 

COMPANY may prepare. 
 

8. FRANCHISE FEES AND OTHER PAYMENTS. 
 

8.1 Payments by Franchisee. In consideration of the issuance of the franchise 

granted hereunder, FRANCHISEE shall pay to the COMPANY: 
 

8.1.1 If FRANCHISEE is opening a New Restaurant (defined below) and 

FRANCHISEE is not party to one or more franchise agreements with the 

COMPANY, an initial franchise fee in the amount of Thirty Thousand 

Dollars ($30,000.00); 
 

8.1.2 If FRANCHISEE is opening a New Restaurant and FRANCHISEE is 

currently party to at least one (1) and less than five (5) franchise 

agreements with the COMPANY and is not, as of the date hereof, in 

default under any such agreement(s), an initial franchise fee of Fifteen 

Thousand Dollars ($15,000.00), 
 

8.1.3 If FRANCHISEE is opening a New Restaurant and FRANCHISEE is 

currently party to five (5) or more franchise agreements with the 

COMPANY and is not, as of the date hereof, in default under any such 

agreements, an initial franchise fee of Five Thousand Dollars ($5,000.00), 

and 
 

8.1.4 If FRANCHISEE is entering into this Agreement as a renewal of a 

previous franchise agreement between FRANCHISEE and the 

COMPANY, a renewal fee of Five Thousand Dollars ($5,000.00). 
 

8.1.5 If FRANCHISEE is opening a Transferred Restaurant (defined below), 

and is not, as of the date hereof, in default under any other franchise 

agreements between FRANCHISEE and the COMPANY, the lesser of the 

initial franchise fee  FRANCHISEE  would  be  required  to  pay  if  the 
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Transferred Restaurant were a New Restaurant pursuant to Sections 8.1.1 

through 8.1.3 and Fifteen Thousand Dollars ($15,000). 
 

8.1.6 The applicable initial or renewal fees set forth in Sections 8.1.1   through 

8.1.5 above shall be paid upon execution of this Agreement, is fully earned 

by the COMPANY upon execution and delivery of this Agreement and is 

nonrefundable. 
 

8.1.7 A continuing franchise fee, based on Gross Sales, in the amount of the 

Percentage Franchise Fee set forth on the cover page hereof. All 

continuing franchise fees are nonrefundable. Unless otherwise required in 

the Manual, the continuing franchise fee shall be payable by 

FRANCHISEE to the COMPANY on or before Tuesday of each week 

based on the Gross Sales for the preceding week ending on Sunday 

pursuant to the preauthorized debit arrangement described in Section 8.3, 

below. 
 

8.1.8 A continuing brand building fee, based on Gross Sales, in the amount of the 

Percentage Brand Building Fee set forth on the cover page hereof (the 

“Brand Building Fee”), subject to increase or decrease by the COMPANY 

in its sole discretion (but not to exceed, in any calendar year, three percent 

(3%) of FRANCHISEE’s Gross Sales for such year without the written 

consent of FRANCHISEE). The Brand Building Fee will not be increased 

by more than 1% in any 12-month period. All Brand Building Fees are 

nonrefundable. Unless otherwise required in the Manual or pursuant to 

Section 8.3 below, the Brand Building Fee shall be payable by 

FRANCHISEE to the COMPANY (or the COMPANY’s designee) for the 

COMPANY’s Brand Building Fund (as defined in Section 9.3) on or 

before Tuesday of each week based on the Gross Sales for the preceding 

week ending on Sunday pursuant to the preauthorized debit arrangement 

described in Section 8.2, below. 
 

8.2 Certain Definitions.  For the purposes of Section 8.1 above: 
 

8.2.1 “New Restaurant” means a Restaurant that is not a Transferred Restaurant; 

and 
 

8.2.2 “Transferred Restaurant” means a Restaurant that will be operated from a 

premises upon which a Tom and Chee Restaurant was operating at any 

time during the previous six (6) months. 
 

8.3 Electronic Debit Payments. 
 

8.3.1 FRANCHISEE will pay continuing franchise fees and Brand Building 

Fees, or any other amounts owed to the COMPANY (or its designee) under 

this Agreement or any other agreement by pre-authorized electronic debit 

from FRANCHISEE’s bank or other financial institution account. On or 

before Tuesday of each week, the COMPANY or a designated third party 
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supplier will unilaterally obtain FRANCHISEE’s weekly sales 

information directly from FRANCHISEE’s POS system for the preceding 

week ending on Sunday. In the event the COMPANY or its designated 

third party supplier is unable to directly obtain FRANCHISEE’s weekly 

sales information for whatever reason, the COMPANY will notify 

FRANCHISEE and FRANCHISEE will provide to the COMPANY no 

later than Thursday the weekly sales report or such other information as 

the COMPANY may require, in a form prescribed by the COMPANY and 

certified by FRANCHISEE or by the designated individual, accurately 

reflecting FRANCHISEE’s Gross Sales for the preceding week ending on 

Sunday. The amount of continuing franchise fees and Brand Building Fees 

due thereon will be calculated based on FRANCHISEE’s Gross Sales 

report that has been obtained through the COMPANY’s automated 

process or, alternatively, if the COMPANY or its designated third party 

supplier was unable to obtain the report from FRANCHISEE’s POS 

system, and FRANCHISEE was thereby required to provide the weekly 

sales report manually, the amount of continuing franchise fees and Brand 

Building Fees shall be calculated based on the report submitted by 

FRANCHISEE. Each Tuesday, the COMPANY will debit 

FRANCHISEE’s account in an amount equal to the continuing franchise 

fees and Brand Building Fees reported payable by FRANCHISEE and any 

amounts owed to the COMPANY under this Agreement or any other 

agreement. If FRANCHISEE fails to timely report its Gross Sales to the 

COMPANY by Thursday for any weekly reporting period, then the 

COMPANY will be authorized to debit FRANCHISEE’s account in an 

amount equal to an average of the continuing franchise fees and Brand 

Building Fees payable by FRANCHISEE during the immediately 

preceding three-month period (or such shorter period as the Store has been 

in operation) for which weekly sales reports were received. 

FRANCHISEE is responsible for ensuring accuracy of the Gross Sales 

figure that is used for calculation of continuing franchise fees and Brand 

Building Fees. Nothing in this paragraph is to be construed to waive 

FRANCHISEE’s obligations to submit any reports, records or other 

materials required by this Agreement. 
 

8.3.2 FRANCHISEE will complete and execute an “Authorization for 

Electronic Fund Transfers” form and any other form provided by the 

COMPANY for the purpose of authorizing electronic debits, submit any 

information required by the COMPANY for such authorization, comply 

with procedures specified by the COMPANY, and perform such additional 

acts as may be necessary to accomplish payment by electronic fund 

transfer. By signing this Agreement, FRANCHISEE authorizes the 

COMPANY to initiate debit entries and credit correction entries to a 

designated checking account for payment of continuing franchise fees, 

Brand Building Fees, or any other amounts payable to the COMPANY, 

including, without limitation, audit fees (Section 10.2), operating fees 

(Section 5.14),   renewal fee (Section 16.1.8), attorney fees, interest   and 
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late fees. FRANCHISEE will maintain a business account at a bank or 

other financial institution with the capacity to electronically debit 

FRANCHISEE’s account. 
 

8.3.3 FRANCHISEE will maintain an account balance sufficient to make all 

continuing franchise fees, Brand Building Fees, and other payments to the 

COMPANY by electronic transfer, and any insufficiency will be 

considered a default in payment pursuant to Section 14.5.1 of this 

Agreement. FRANCHISEE will promptly reimburse the COMPANY for 

any charges incurred by the COMPANY due to a shortage of funds in 

FRANCHISEE’s account. 
 

8.3.4 FRANCHISEE will maintain a single bank account for its business 

operations and for the payment of continuing franchise fees, Brand 

Building Fees or any other amounts payable to the COMPANY. 
 

8.4 Payments Unconditional. All amounts payable by FRANCHISEE to the 

COMPANY or any affiliate under or in connection with this Agreement shall be 

made without set-off or deduction for any reason whatsoever (including but not 

limited to any alleged breach by the COMPANY of any obligations to 

FRANCHISEE), and if not paid when due shall bear interest from the date due 

until paid at the rate of one and one-half percent (1.5%) per month, or the 

maximum rate permitted by law, whichever is less. Any payment not made when 

due also shall be subject to a late payment administrative charge of One Hundred 

Dollars ($100). Entitlement to such interest and charge shall be in addition to the 

COMPANY’s right to terminate this Agreement and any other remedies the 

COMPANY may have with respect to such late payment. 
 

8.5 Company’s Sole Discretion. Notwithstanding any designation by 

FRANCHISEE, the COMPANY shall have sole discretion to apply any payments 

by FRANCHISEE to any past due obligations of FRANCHISEE to the 

COMPANY or its affiliates in such manner and order as the COMPANY deems 

appropriate in its sole discretion. 
 

8.6 Company’s Security Interest. FRANCHISEE hereby grants the COMPANY a 

first priority security interest in all inventories, supplies and equipment of 

FRANCHISEE and any items sold by the COMPANY to FRANCHISEE in order 

to secure the payment of any of FRANCHISEE’s obligations to the COMPANY. 

FRANCHISEE will execute all documents required to effectuate and perfect the 

COMPANY’s security interest, and if FRANCHISEE does not do so, the 

COMPANY may execute the documents in FRANCHISEE’s name and on 

FRANCHISEE’s behalf, and FRANCHISEE irrevocably appoints the 

COMPANY as FRANCHISEE’s attorney-in-fact to do so. 
 

8.7 Gross Sales. The term “Gross Sales” shall mean the total of all revenues generated 

by FRANCHISEE from any source, whether from cash sales or charge sales, 

whether based on activities conducted at the Store or otherwise associated 
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with the Business and including without limitation any revenues earned off- 

premises, such as delivery, catering events, food trucks, etc., without reserve or 

deduction for uncollected credit accounts. “Gross Sales” shall not include sales 

taxes that are separately stated and collected by FRANCHISEE or refunds, 

discounts or allowances that are made to customers, in good faith and consistent 

with the COMPANY’s policies prescribed from time to time. 
 

9. ADVERTISING. 
 

9.1 Franchisee’s Advertising; Approval by Company. All advertising by 

FRANCHISEE in any medium shall be conducted in a dignified manner, shall 

conform to such standards and requirements as the COMPANY may specify from 

time to time in the Manual or otherwise in writing, shall conform to all applicable 

laws and regulations relating to consumer advertising, shall be completely 

accurate and truthful, and shall give notice that the Store is independently owned 

and operated. FRANCHISEE shall participate in all promotions designated by the 

COMPANY for the market in which the Store is located and will be responsible 

for putting up in-store materials and the cost of Products being promoted. 

FRANCHISEE shall not enter into any agreement with any advertising agency 

without the prior written approval of the COMPANY, which may be withheld in 

the COMPANY’s sole discretion. FRANCHISEE shall submit to the COMPANY 

(in accordance with Section 20 below), for the COMPANY’s prior approval 

(except with respect to prices to be charged), samples of all advertising and 

promotional plans and materials, including signs, and all other materials 

displaying the Marks that FRANCHISEE desires to use and that have not been 

prepared or previously approved by the COMPANY. Unless FRANCHISEE 

receives a written objection from the COMPANY within fifteen (15) days after 

the effective date of FRANCHISEE’s request, the COMPANY shall be deemed 

to have given the required approval. FRANCHISEE shall display the Marks in the 

manner prescribed by the COMPANY on all signs and all other advertising and 

promotional materials used in connection with the Store. FRANCHISEE 

specifically acknowledges and agrees that the word “advertising” as used in this 

Agreement includes, but is not limited to, signs (including signs on motor 

vehicles), URLs, e-mail addresses, Internet listings, banners, advertisements, or 

other services or links on or with the Internet, World Wide Web, Internet service 

providers, electronic mail services, communication providers, search engines, and 

similar services. 
 

9.2 Grand Opening; Assignment of Rebates; Local Advertising. In addition to 

FRANCHISEE’s obligations under Section 9.3, below: 
 

9.2.1 FRANCHISEE shall, within three (3) months following the opening of the 

Store, spend such amount as the COMPANY may require (at least $7,500) 

in advertising and promoting the grand opening of the Store in accordance 

with the COMPANY’s grand opening procedures (upon request of the 

COMPANY,  FRANCHISEE  shall  provide  to  the  COMPANY     paid 
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invoices, receipts or other proof of grand opening expenditures acceptable 

to the COMPANY); and 
 

9.2.2 FRANCHISEE shall also assign pursuant to separate written assignments 

or consents to the COMPANY or its designee, in form and substance 

satisfactory to the COMPANY, any and all product and/or advertising 

rebates or allowances granted by suppliers to FRANCHISEE in 

conjunction with the franchise and required to be assigned by the 

COMPANY; and 
 

9.2.3 Subject to Section 9.3.8 below, FRANCHISEE shall spend no less than 

one percent (1%) of its Gross Sales on a monthly basis for local media and 

advertising (the “Local Marketing Expenditure”) in addition to all other 

obligations set forth in this Section 9. FRANCHISEE shall report all such 

expenditures to the COMPANY upon request. 
 

9.3 Brand Building Fund. FRANCHISEE shall participate in the COMPANY’s 

marketing fund (the “Brand Building Fund”) as the COMPANY shall direct. 

Subject to written instructions from the COMPANY, FRANCHISEE shall pay all 

or a portion of the Brand Building Fee directly to the Brand Building Fund. The 

Brand Building Fund is currently administered by the COMPANY. 
 

9.3.1 The COMPANY, or its designee, shall oversee all Brand Building Fund 

advertising, with sole discretion to determine, approve or disapprove the 

creative concepts, materials and media used in such advertising, and the 

placement, type, scope and allocation of the Brand Building Fund 

advertising. FRANCHISEE agrees and acknowledges that the Brand 

Building Fund advertising is intended to maximize general public 

recognition and acceptance of the Marks, Proprietary Products and System 

and that the COMPANY and its designee undertake no obligation, in 

administering the Brand Building Fund advertising, to make expenditures 

for FRANCHISEE or its Retail Location which are equivalent or 

proportionate to its contribution or to ensure that any particular franchisee 

benefits directly or pro rata from the advertising or promotion conducted 

under the Brand Building Fund. 
 

9.3.2 Upon receipt of any Brand Building Fees, the COMPANY or its designee 

may withhold and apply a portion of such remittance for the purpose of 

defraying such reasonable salaries, administrative costs and overhead as 

the COMPANY or its designee may incur in connection with the activities 

described in Section 9.3.5, below. The balance of any remittance 

remaining after such withholding will constitute a contribution paid by 

FRANCHISEE to the Brand Building Fund to be used exclusively for the 

purposes described in Section 9.3.3, below. 
 

9.3.3 The Brand Building Fund, all contributions thereto, and any earnings 

thereon shall be used exclusively to meet any and all costs of maintaining, 
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administering, directing and preparing local, regional and/or national 

advertising, promotional and public relations activities, including, among 

other things, the cost of creating, preparing, producing and conducting 

television, radio, magazine and newspaper advertising campaigns; direct 

mail and outdoor billboard advertising; marketing surveys and other 

public relations activities; employing advertising agencies and marketing, 

advertising and other consultants to assist therein; and providing 

promotional brochures and other marketing materials. 
 

9.3.4 All contributions paid by franchisees to the Brand Building Fund shall be 

maintained in an account separate from the other monies of the COMPANY 

(or its designee), and shall not be used to defray any of the COMPANY’s (or 

its designee’s) expenses, except to repay any advances made by the 

COMPANY or such designee to the Brand Building Fund. The Brand 

Building Fund and the earnings therefrom shall not otherwise inure to the 

benefit of the COMPANY or its designee. 
 

9.3.5 It is anticipated that all contributions to, and earnings of, the Brand 

Building Fund shall be expended during the taxable year within which the 

contributions and earnings are received. In any year, expenditures shall be 

made first out of earnings of the Brand Building Fund from previous years, 

next out of earnings of the Brand Building Fund in the current year, and 

finally out of contributions. 
 

9.3.6 A report of the use and application of the Brand Building Fund shall be 

prepared annually by the COMPANY or its designee and a copy will be 

provided to FRANCHISEE upon written request of FRANCHISEE 

therefor. 
 

9.3.7 Although the Brand Building Fund is intended to be of perpetual duration, 

the COMPANY may terminate the Brand Building Fund or suspend its 

operation at any time. The Brand Building Fund shall not be terminated, 

however, until all monies in such fund have been expended pursuant to 

Section 9.3.5. 
 

9.3.8 If the Brand Building Fund or any successor fund is suspended or 

terminated, or whenever the required Brand Building Fee percentage is less 

than three percent (3%), the COMPANY may increase the Local 

Marketing Expenditure to up to two percent (2%) of FRANCHISEE’s 

Gross Sales; provided, however, that in no event shall the Local Marketing 

Expenditure, when aggregated with any required Brand Building Fees, 

exceed in any calendar year five percent (5%) of FRANCHISEE’s Gross 

Sales for such year). 
 

9.4 Grand Opening Rebate. If FRANCHISEE meets the requirements set forth in 

Section 9.2.1 above to TCWW’s satisfaction, TCWW will pay FRANCHISEE a 

$2,500 contribution from the Brand Building Fund. 
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9.5 Company’s Assignment Right. The COMPANY shall have the right to delegate 

its responsibilities and duties under this Section 9 to any designee of its choosing; 

provided, however, that the right of final approval of all advertising shall be 

retained at all times by the COMPANY. 
 

10. BOOKS AND RECORDS. 
 

10.1 Maintenance of Records. FRANCHISEE shall maintain true and accurate 

records, accounts, books and data including but not limited to, sales slips, cash 

register tapes, cash register tape readings, cash and other return records, sales 

books, bank books, duplicate deposit slips, inventories, tax returns, financial 

statements, reports to government authorities, Store records and other evidence of 

gross revenues and business transactions as required by the COMPANY in the 

Manual or otherwise in writing (collectively, the “Business Records”), which shall 

accurately reflect all particulars relating to the Business and which shall be 

prepared in accordance with generally accepted accounting principles. 

FRANCHISEE shall submit to the COMPANY within (20) days after the end of 

each calendar quarter, a balance sheet and profit and loss statement for the 

calendar quarter most recently ended (with year to date totals), in such form as the 

COMPANY may require in the Manual or otherwise in writing, certified as true, 

correct and complete and prepared in accordance with generally accepted 

accounting principles consistently applied by an accountant acceptable to the 

COMPANY. In the event FRANCHISEE fails to deliver to COMPANY the 

information required in the immediately preceding sentence for any month within 

said 20-day period, it shall be subject to an administrative charge of One Hundred 

Dollars ($100.00) for each such month it fails to do so. Entitlement to such charge 

shall be in addition to the COMPANY’s right to terminate this Agreement and 

any other remedies the COMPANY may have with respect to such late payment. 

FRANCHISEE shall submit to the COMPANY such other information and 

reports concerning the Business in such form as the COMPANY may from time 

to time prescribe in the Manual or otherwise in writing. 
 

10.2 Company’s Audit Rights. The COMPANY, its agents or representatives, may 

examine and audit the Business Records at all reasonable times. The COMPANY 

also shall have the right, at its sole cost and expense, except as hereinafter 

provided, to have a certified public accountant designated by the COMPANY 

audit the Business Records. If any examination by the COMPANY or any audit 

discloses an understatement of Gross Sales of two percent (2%) or more for any 

reporting period then, in addition to all other rights of the COMPANY under this 

Agreement, FRANCHISEE shall immediately pay to the COMPANY the costs of 

such examination or audit, including, without limitation, any accountant’s fees for 

such audit. 
 

10.3 Preservation of Business Records. FRANCHISEE shall preserve and keep 

available all Business Records for a period of not less than five (5) years, or such 

longer period if required by law. 
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10.4 Tax Returns; Financial Statements. Monthly sales reports as set out in the 

Manual, interim financial statements, copies of FRANCHISEE’s tax returns and 

any other reports or copies of Business Records shall be provided by 

FRANCHISEE within fifteen (15) days of being requested by the COMPANY. 
 

10.5 Privacy Laws. In addition to FRANCHISEE’s obligations under Section 5.13, 

FRANCHISEE will comply with all applicable Privacy Laws (as defined below), 

comply with all System Standards that apply to Privacy Laws, and refrain from 

any act or omission that could cause the COMPANY to breach any Privacy Laws 

(as defined below) with respect to the Communication and Information System or 

otherwise. For the purpose of this Agreement, “Personal Information” shall mean 

any information that can be used (alone or in combination with other information 

which one controls) to identify, locate or contact an individual or otherwise 

pertains in any way to an identified or identifiable individual, regardless of the 

medium of such information, and “Privacy Laws” shall mean any international, 

national, federal, provincial, state or local law, code, rule or regulation that 

regulates the processing of Personal Information in any way, including data 

protection laws, laws regulating marketing or communications and/or electronic 

communications, information security regulations and security breach notification 

laws. 
 

10.6 Notice to Company. FRANCHISEE will immediately report to the COMPANY 

any events or developments that may have a material adverse impact on the 

operation of the Store or FRANCHISEE’s performance under this Agreement, 

including without limitation any theft or loss of any Personal Information. 
 

11. COVENANT REGARDING OTHER BUSINESS INTERESTS. 
 

11.1 Restrictive Covenants. FRANCHISEE and any present and future partners, 

shareholders, or members acknowledge that the Products and the System are 

unique and distinctive and have been developed by the COMPANY at great effort, 

time and expense, and that FRANCHISEE will have regular and continuing access 

to valuable and confidential information, training and trade secrets regarding the 

Proprietary Products, the System and the Business and that FRANCHISEE would 

not have had such access except as a result of entering into this Agreement.  In 

consideration of the foregoing, FRANCHISEE agrees that: 
 

11.1.1 During the term of this Agreement or any renewal or extension thereof, 

FRANCHISEE shall not, in any capacity whatsoever, either directly or 

indirectly, for itself, himself or herself, or through, on behalf of or in 

conjunction with any other person, partnership, limited liability company, 

corporation or organization, own, operate, maintain, engage in, participate 

in (as director, officer, manager, employee, consultant, representative, 

agent or otherwise) or have any interest whatsoever in any “Similar 

Business”. As used herein, “Similar Business” means the production, 

preparation or sale of any food items similar to the Products or any other 
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business similar to the Restaurants, the Business or the System or that 

offers or grants franchises or licenses to others to operate such a business. 
 

11.1.2 During the term of this Agreement and all extensions of renewal thereof 

and for three (3) years thereafter, FRANCHISEE shall not let or permit 

any part of any premises owned or controlled by FRANCHISEE in the 

Protected Territory to be used for a business, all or any part of which 

consists of a Similar Business. 
 

11.1.3 Upon expiration or termination of this Agreement for any reason, or if 

FRANCHISEE assigns or transfers its interest in any Restricted Assets in 

any manner, then for a period of three (3) years thereafter, FRANCHISEE 

shall not, in any capacity whatsoever, either directly or indirectly, for 

itself, himself or herself, or through, on behalf of or in conjunction with 

any other person, partnership, limited liability company, corporation or 

organization, own, operate, maintain, engage in, participate in (as director, 

officer, manager, employee, consultant, representative, agent or 

otherwise) have any interest whatsoever in any Similar Business at a 

location within a radius of ten (10) miles of the Retail Location or any 

other Restaurant site then existing or approved for development. 
 

11.1.4 During the term of this Agreement and all extensions or renewals thereof 

and for three (3) years thereafter, FRANCHISEE shall not, directly or 

indirectly: (a) divert or attempt to divert any of the COMPANY’s business 

or any of the COMPANY’s customers to any Similar Business; (b) induce 

COMPANY employees to leave their employment with the COMPANY; 

or (c) do or perform any other act injurious or prejudicial to the 

COMPANY’s goodwill associated with its Marks and System. 
 

FRANCHISEE acknowledges and confirms that the time, content and 

geographical restrictions contained in this Section are fair and reasonable. They 

are not the result of overreaching, duress, or coercion of any kind by the 

COMPANY. FRANCHISEE further acknowledges and confirms that 

FRANCHISEE’s observance of the covenants contained in this Agreement will 

not cause FRANCHSIEE any undue hardship, financial or otherwise, and that 

enforcement of each of the covenants contained in this Agreement will not impair 

FRANCHISEE’s ability to obtain employment commensurate with 

FRANCHIEE’s abilities and on terms fully acceptable to FRANCHSIEE. 
 

This Section 11.1 (and the requirements with respect to Related Parties under 

Section 11.2) shall not apply to the ownership by FRANCHISEE (or an applicable 

Related Party) of five percent (5%) or less of the issued and outstanding shares in 

any publicly-held corporation, unless the same shall constitute a controlling 

interest therein, or to the operation of another Store in compliance with another 

Franchise Agreement with the COMPANY. 
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11.2 Application of Covenants to Related Parties. Upon the COMPANY’s request, 

FRANCHISEE will require the following persons to execute covenants similar to 

those set forth in this Section 11 (including covenants applicable upon the 

termination of a person’s relationship with FRANCHISEE): (1) all managers, 

officers and directors of FRANCHISEE; (2) all holders of a beneficial interest of 

5% or more of the securities (including membership interests) of FRANCHISEE, 

and of any corporation or limited liability company directly or indirectly 

controlling FRANCHISEE, if FRANCHISEE is a corporation or limited liability 

company; and (3) all general partners of FRANCHISEE (including any 

corporation, and the officers, directors, and holders of a beneficial interest of 5% 

or more of the securities of any corporation which controls, directly or indirectly, 

any general partner), if FRANCHISEE is a partnership (collectively, “Related 

Parties”). Every covenant required by this Section 11 will be in a form satisfactory 

to the COMPANY. Failure by FRANCHISEE to obtain execution of a covenant 

required by this Section will constitute a default under Section 14.2. 
 

11.3 Duration of Covenants. If FRANCHISEE fails to abide by the foregoing 

covenants and the COMPANY obtains enforcement thereof in a judicial 

proceeding, FRANCHISEE agrees that the foregoing covenant shall continue to 

be binding for a period of time expiring three (3) years after the later of the 

conclusion of such proceedings or the date of a legally binding order enforcing 

the foregoing covenants. If any court having jurisdiction to determine the 

enforceability or validity of any of this Section 11 determines that any provision 

hereof would be unenforceable or invalid as written, the definition of “Similar 

Business” and the geographical, time and other restrictions shall be deemed 

modified only to the extent necessary to make such restrictions valid and 

enforceable. 
 

11.4 No Defense. No claim which FRANCHISEE or any Related Party may have 

against the COMPANY, whether or not arising from this Agreement, shall 

constitute a defense to the enforcement by the COMPANY of the foregoing 

covenants. 
 

12. CONFIDENTIALITY. 
 

12.1 Confidential Material. Information contained in the Manual, and other 

information about the Proprietary Products, the System and the Business, 

including customer and supplier lists, (the “Confidential Material”) are 

proprietary, highly-confidential trade secrets and FRANCHISEE shall not use any 

such Confidential Material except as necessary in the operation of the Business in 

accordance with this Agreement. FRANCHISEE further acknowledges and 

agrees that the COMPANY is the owner of all rights in and to the System, and the 

Confidential Material, and that the System and the Confidential Material 

constitute trade secrets of the COMPANY which are revealed to FRANCHISEE 

in confidence, and that no right is given to or acquired by FRANCHISEE to, and 

FRANCHISEE shall not, disclose, duplicate, license, sell or reveal any of such 

Confidential Material to any person, other than disclosure to an employee of 
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FRANCHISEE to the extent required by his/her work in accordance with this 

Agreement to be familiar with relevant Confidential Material. FRANCHISEE 

agrees to keep confidential such Confidential Material, and, upon the 

COMPANY’s request, to obtain from each of the Related Parties an agreement to 

keep the Confidential Materials confidential and not to use the Confidential 

Materials except as necessary in the operation of the Business. FRANCHISEE 

will advise the COMPANY promptly in writing if FRANCHISEE learns of any 

claims made relating to or unauthorized use of any Confidential Material whether 

by a Related Party or a third party. The COMPANY is not obligated to take any 

action but may take any action it deems appropriate. FRANCHISEE also agrees 

not to contest or aid in contesting, directly or indirectly, the COMPANY’s right, 

title, ownership or interest in or to, or the validity or enforceability of, any 

copyrights, Confidential Material or the System, or contest the COMPANY’s sole 

right to register, use or franchise or license others to use any such copyrights, the 

System or the Confidential Material, during or after the term of this Agreement or 

any extension or renewal thereof. 
 

12.2 Damages for Violations. If FRANCHISEE discloses any Confidential Material 

to any person, firm or entity or otherwise breaches its obligations under this 

Section 12, or if one of the Related Parties or any other person subject to 

FRANCHISEE’s control makes such a disclosure or otherwise breaches its 

obligations under this Section 12 as a result of the failure of FRANCHISEE to use 

its best efforts to take the necessary precautions to prevent such disclosure, then 

FRANCHISEE shall pay to the COMPANY for each and every breach of this 

covenant, the sum of One Hundred Thousand Dollars ($100,000) as liquidated 

damages and not as a penalty. The parties acknowledge that the precise amount 

of COMPANY’s actual damages would be extremely difficult to ascertain and 

that the foregoing sum represents a reasonable pre-estimate of such actual 

damages. Nothing contained herein shall preclude the COMPANY from seeking 

injunctive or other relief. 
 

13. TRANSFER OF INTEREST. 
 

13.1 Assignment by Company. This Agreement shall inure to the benefit of the 

COMPANY and its successors and assigns. The COMPANY may sell, transfer or 

assign this Agreement and any rights or duties hereunder to any third party at any 

time, and upon the giving of written notice to FRANCHISEE of any such transfer, 

COMPANY will have no further responsibility for the performance of any of the 

transferred obligations. FRANCHISEE shall execute any forms that the 

COMPANY may reasonably require in connection with any transfer or 

assignment by the COMPANY. 
 

13.2 No Assignment by Franchisee. The COMPANY has granted this franchise in 

reliance on the individual or collective character, skill, aptitude and business and 

financial capacity of FRANCHISEE and its Principals. Accordingly, neither 

FRANCHISEE nor any person with an interest in FRANCHISEE shall (directly 

or indirectly, contingently, voluntarily, involuntarily, by contract,  by will,    by 
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merger or consolidation, by transfer or issuance of stock, membership, or 

partnership interests, by operation of law or otherwise), without the prior written 

consent of the COMPANY, sell, assign, transfer, convey, issue, lease, pledge, 

mortgage, encumber or make any disposition of in any manner (collectively, 

“Transfer”), or permit the Transfer of, or publicly advertise or offer any Transfer 

of, all or any part of any of the following or any interest therein (collectively the 

“Restricted Assets”): this Agreement, the Business, the Store, the Retail Location 

(whether owned or leased), any Lease, any interest or share in FRANCHISEE 

which results in a Change-in-Control (defined below), or all or a material part of 

the assets, real or personal, tangible or intangible, pertaining to the Store or the 

Business. A “Change-in-Control” transaction or series of transactions shall occur 

when 50% or more of the voting power of FRANCHISEE is vested in a person or 

persons (as applicable) different from the person or persons (as applicable) with 

whom 50% of voting power was vested immediately prior to the transaction or 

series of transactions. For purposes of this subparagraph, all transfers of an 

ownership interest in a nonindividual franchisee occurring since the date the entity 

first became a franchisee will be aggregated to determine whether a Change-in- 

Control has occurred. 
 

13.3 Company’s Right of First Refusal. Notwithstanding anything contained in this 

Agreement to the contrary, if FRANCHISEE or any Principal wishes to Transfer 

or accept an offer to Transfer, in any manner whatsoever, all or any part of any of 

the Restricted Assets, or any interest therein, FRANCHISEE or its Principals, as 

the case may be, will first obtain a bona fide, executed, written offer from a fully- 

disclosed purchaser and will submit an exact copy thereof to the COMPANY. 

After the receipt by the COMPANY of such offer, the COMPANY shall have 

thirty (30) days to accept or reject it. Failure of the COMPANY to accept such 

offer within said thirty (30) days shall constitute a rejection (provided that the 

COMPANY may substitute cash for any form of payment proposed in such offer 

and shall have not less than sixty (60) days to prepare for closing). If the 

COMPANY does not exercise its right of first refusal, FRANCHISEE or such 

transferor shall have ninety (90) days from the date of the COMPANY’s rejection 

to Transfer the subject property in accordance with this Section, and subject to the 

COMPANY’s approval pursuant to Section 13.4, below, but only upon terms and 

conditions no more favorable than those offered to the COMPANY. Before 

consummation of a Transfer to any third party, FRANCHISEE shall submit a copy 

of all Transfer documentation (signed by the parties, but expressly subject to the 

COMPANY’s right of first refusal) to the COMPANY at least thirty (30) days in 

advance of any proposed consummation or closing date for the COMPANY’s 

review and comparison with the offer previously submitted to it. If there has been 

a change or changes in the Transfer terms and the COMPANY considers such 

change or changes material, the COMPANY shall again have the right of first 

refusal herein provided. The COMPANY’s right of first refusal shall be 

unrestricted and absolute, and the COMPANY shall in all cases have thirty (30) 

days to consider and act on each offer or any change in terms and conditions of 

offer. Nothing contained in this Section shall in any way be deemed to impair the 
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COMPANY’s discretion in considering, approving or disapproving any request 

to Transfer or to consent to a Transfer. 
 

13.4 Company’s Non-Exercise. If the COMPANY elects not to exercise such first 

right of refusal, such sale or transfer shall not take place without the prior written 

consent of the COMPANY. The COMPANY shall not be required to give its 

consent unless, in addition to the requirements of Section 17, the following 

conditions are met prior to the consummation of the Transfer: 
 

13.4.1 FRANCHISEE is not in default of this Agreement, or any other agreement 

with the COMPANY, or its affiliates, and all of its accrued monetary 

obligations to the COMPANY or its affiliates have been satisfied; 
 

13.4.2 The transferor, and its shareholders, members, or partners, have executed 

a general release, in form and substance satisfactory to the COMPANY 

(and if applicable, conforming to requirements of local Franchise Law, as 

such term is defined in Section 22.1, below), of any and all claims against 

the COMPANY, its affiliates, shareholders, directors, officers and 

employees; 
 

13.4.3 The transferee has demonstrated to the COMPANY’s satisfaction that it 

meets all of the COMPANY’s then-current requirements for new 

operators or for holders of an interest in a franchise, including, without 

limitation, possession of good moral character and reputation, satisfactory 

credit ratings, acceptable business qualifications, satisfactory completion 

of training programs, and the ability to comply fully with the terms of the 

then-current franchise agreement; 
 

13.4.4 The transferee will enter into a written assumption, in a form satisfactory 

to the COMPANY, assuming and agreeing to discharge all of 

FRANCHISEE’s obligations under this Agreement prior to and after the 

date of assumption; 
 

13.4.5 The transferee shall have paid the COMPANY its then-current transfer 

fee. The amount of the transfer fee shall be set by the COMPANY from 

time to time in the exercise of its absolute discretion. The transfer fee as 

of the date of this Agreement, but subject to change, is Three Thousand 

Five Hundred Dollars ($3,500.00). 
 

13.4.6 The transferee shall have executed the COMPANY’s then-current form of 

franchise agreement for a term equal to the remaining current term of this 

Agreement, save and except that there shall be no initial franchise fee 

payable, and the transferee shall execute such other agreements and 

documents as the COMPANY may reasonably require. 
 

13.5 Exceptions to Transfer Restrictions. Notwithstanding the foregoing, 

FRANCHISEE (if FRANCHISEE is an individual) may Transfer all of its interest 

in the  Restricted  Assets  to  an  entity  formed  solely  for  the  convenience  of 
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ownership without the COMPANY’s consent, upon FRANCHISEE’s written 

notice to the COMPANY and compliance with the following requirements: 
 

13.5.1 FRANCHISEE will be newly organized and its articles of incorporation 

or organization, bylaws, partnership agreement, or operating agreement 

will provide that its activities are confined exclusively to operating the 

Business; 
 

13.5.2 Franchisee’s name will not consist of or contain the words “Tom and 

Chee”, or any colorable variation thereof, or any other mark in which the 

COMPANY has or claims a proprietary interest; and 
 

13.5.3 FRANCHISEE and its Principals will comply with all of the requirements 

set forth in Section 17 below. 
 

13.6 No Transfer by Operation of Law. No person or entity shall succeed to any of 

the rights of FRANCHISEE under this Agreement by virtue of any voluntary or 

involuntary proceeding in bankruptcy, receivership, attachment, execution, 

assignment for the benefit of creditors or other legal process. Any such attempt to 

so transfer FRANCHISEE’s interest in this Agreement shall be null and void. 
 

13.7 Prohibition on Issuing Equity. If FRANCHISEE or any proposed transferee is 

a corporation, limited liability company, or partnership, such entity shall not issue 

any additional stock, membership, partnership or other ownership interests or 

permit any transfer of any such interest, and each stockholder, member, or partner 

thereof shall, in writing, agree not to issue, assign, transfer, pledge, sell or 

otherwise convey all or part of any capital stock, membership interest, or 

partnership interest in FRANCHISEE or such transferee, without compliance with 

the rights of the COMPANY set forth under this Section 13. For the purpose of 

clarity, any such issuance or transfer will be considered a “Transfer” pursuant to 

this Section 13. All partnership agreements or operating agreements shall contain 

provisions setting forth the foregoing restrictions. All stock certificates shall have 

endorsed on them the legend set forth in Section 17.4, below. 
 

13.8 Death or Disability of Person with Controlling Interest. Upon the death or 

permanent incapacity of any person with a direct or indirect controlling interest in 

this franchise or in FRANCHISEE, and upon the dissolution of a FRANCHISEE 

that is a partnership, limited liability company, or corporation, or the death or 

permanent incapacity of a FRANCHISEE that is a natural person, the executor, 

administrator, personal representative or trustee of such person or entity shall 

transfer his or its interest to a third party approved by the COMPANY within six 

(6) months. Such Transfer, including, without limitation, transfers by devise or 

inheritance, shall be subject to the same conditions of this Section 13 as an 

intervivos Transfer. However, in the case of Transfer by devise or inheritance, if 

the heirs or devisees of any such person are unable to meet the conditions in 

Section 13.4, the personal representative of the deceased FRANCHISEE shall 

have a reasonable time to dispose of the decedent’s interest in the franchise, which 
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disposition shall be subject to all applicable terms and conditions for transfers 

contained in this Agreement. 
 

13.9 Death or Disability of Manager. If the person dying or becoming permanently 

incapacitated is the Manager of the Store, and if a successor Manager has not been 

designated complying with the requirements of this Agreement and able to serve 

as Manager, the COMPANY or its designee shall have the right, but not 

obligation, to operate the Store until the disposition of such deceased or 

incapacitated person’s interest is accomplished or such six (6) month period 

expires, whichever first occurs, and the COMPANY shall have the right to charge 

FRANCHISEE an appropriate fee (not to exceed eight percent (8%) of weekly 

Gross Sales during such period of operation) and reasonable expenses therefor but 

the COMPANY shall not be liable for any losses incurred by the Store during or 

arising out of such period of operation. Unless otherwise directed by the 

COMPANY, any such operating fee shall be payable at the same time and in the 

same manner as the continuing franchise fee. 
 

13.10 No Waiver. The COMPANY’s written consent to any Transfer subject to the 

restrictions of this Section shall not constitute a waiver of any claims it may have 

against the transferor, nor shall it be deemed a waiver of the COMPANY’s right 

to demand exact compliance with any of the terms of this Agreement by the 

transferee. 
 

14. DEFAULT AND TERMINATION. 
 

14.1 Default by Franchisee. FRANCHISEE acknowledges that each obligation of 

FRANCHISEE under this Agreement is material and reasonable and that strict, 

timely and exact performance by FRANCHISEE of each of such obligations 

herein is a condition precedent to the continuance of this Agreement. Any breach 

of any obligation or failure to perform such obligation on the part of 

FRANCHISEE whether by way of omission or commission shall be deemed to be 

a substantial breach going to the essence of this Agreement which shall entitle the 

COMPANY to exercise any and all remedies given in this Agreement, at law or 

in equity. 
 

14.2 Termination Generally. The COMPANY retains the right to terminate this 

Agreement for good cause prior to the expiration of its term. As used in this 

Section, “good cause” shall include, without limitation, the event(s) described in 

Sections 14.3, 14.4 and 14.5, below. 
 

14.3 Termination without Notice. This Agreement (except as otherwise provided in 

Section 26, below) and all rights granted to FRANCHISEE hereunder shall 

terminate without notice to FRANCHISEE if: 
 

14.3.1 FRANCHISEE or any of its partners, members, or shareholders becomes 

insolvent or liquidated or dissolves; 
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14.3.2 A receiver, trustee or similar creditor’s representative is appointed for all 

or any part of the business, property or assets of FRANCHISEE, or any of 

its partners, members, or shareholders; 
 

14.3.3 FRANCHISEE or any of its partners, members, or shareholders files a 

voluntary petition in bankruptcy, or any other proceeding under any 

federal or state insolvency or similar law; or consents to the filing of an 

involuntary petition or proceeding of such type, or makes an assignment 

for the benefit of creditors; or 
 

14.3.4 An involuntary petition in bankruptcy or any other proceeding under any 

federal or state solvency or similar law is filed by any other person against 

FRANCHISEE or any of its shareholders, members, or partners without 

its, his or her acquiescing therein and is not dismissed within sixty (60) 

days of filing. 
 

14.4 Immediate Termination upon Notice. Upon written notice to FRANCHISEE 

from the COMPANY, this Agreement and all rights granted FRANCHISEE 

hereunder shall immediately terminate if any of the following events occur: 
 

14.4.1 FRANCHISEE or any of its shareholders, members or partners, or any 

Manager, is convicted of any felony that is reasonably likely, in the 

sole opinion of the COMPANY, to affect adversely the Products, the 

System, the Marks, or the goodwill associated therewith; 
 

14.4.2 Any provisions of Sections 11 or 12, regarding trade secrets, non- 

competition, and/or confidentiality are breached; 
 

14.4.3 If FRANCHISEE knowingly or through gross negligence maintains 

false Business Records or knowingly or through gross negligence 

submits any false report to the COMPANY; 
 

14.4.4 Without the prior written consent of the COMPANY, FRANCHISEE 

ceases to operate the Business for more than 24-hour period if required 

to be operating during that time in the Manual or abandons the 

Business or the Store or, upon destruction of the Retail Location, fails 

to rebuild it and resume operation with a reasonable time. However, 

cessation of the Business shall not constitute default of this Agreement 

if caused by condemnation, appropriation, expiration of the term of the 

Lease (except when due to FRANCHISEE’s fault or neglect), or when 

rebuilding following destruction of the buildings at the Retail Location 

is prohibited by law or the Lease so long as FRANCHISEE is actively 

seeking a new location pursuant to Section 1.5, above, and is otherwise 

in compliance with this Agreement; 
 

14.4.5 Any provisions of Section 13 regarding Transfer are breached; 
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14.4.6 The requirements regarding training of FRANCHISEE and employees 

of FRANCHISEE are not adhered to; 
 

14.4.7 FRANCHISEE engages in any business at Retail Location other than 

the Business, or manufactures, sells, advertises for sale or gives away 

any products or services at the Retail Location other than those 

approved by the COMPANY; 
 

14.4.8 FRANCHISEE, or any of the Related Parties, engages in conduct that 

in the COMPANY’s reasonable opinion reflects materially and 

unfavorably upon the reputation of the COMPANY or any of its 

affiliates, the Store, the Proprietary Products, the Marks or the System; 
 

14.4.9 The occurrence of repeated defaults of the same or a different nature 

regardless of cure; 
 

14.4.10 FRANCHISEE refuses to provide information on or reports required 

by the COMPANY or to permit inspections or audits; 
 

14.4.11 FRANCHISEE fails to submit financial statements or sales reports 

when same are due hereunder; 
 

14.4.12 The COMPANY discovers that FRANCHISEE has made any material 

misrepresentations or omitted any material fact in the information 

furnished by FRANCHISEE in connection with the grant of this 

franchise; or 
 

14.4.13 FRANCHISEE sells the Products at any location other than the Retail 

Location or in any form other than that approved by the COMPANY. 
 

14.5 Termination after Opportunity to Cure. This Agreement (except as otherwise 

provided in Section 26, below) and all rights granted FRANCHISEE hereunder 

will terminate upon the occurrence of any of the following events unless cured to 

the satisfaction of the COMPANY within ten (10) days (or such shorter or longer 

time if specified) after the COMPANY’s written notice of such default to 

FRANCHISEE (FRANCHISEE must provide evidence of such cure to the 

COMPANY). If any such default is not so cured within that period, the 

COMPANY may, at its option, terminate this Agreement by written notice of 

termination, and all rights of FRANCHISEE hereunder shall thereupon terminate. 
 

14.5.1 FRANCHISEE fails to make or cause to make any payment of any 

Brand Building Fee, continuing franchise fee or other fee or payment 

due hereunder, and FRANCHISEE fails to cure such failure to pay 

within 10 days after the COMPANY’s written notice thereof; 
 

14.5.2 FRANCHISEE (or any Related Party) breaches any term or condition 

of (a) this Agreement (except to the extent covered by Section 14.3 or 
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14.4); or (b) any term or condition of any other agreement or obligation 

with the COMPANY or its affiliates; 
 

14.5.3 FRANCHISEE fails to sell Products of the highest quality or otherwise 

fails to comply with the COMPANY’s standards; 
 

14.5.4 FRANCHISEE or the Retail Location fails any inspection performed 

by COMPANY herein; 
 

14.5.5 FRANCHISEE defaults under or fails to perform any term or 

condition of any Lease, mortgage, deed of trust or other agreement 

covering the Business or the Retail Location; 
 

14.5.6 FRANCHISEE shall have failed to open the Store for business to the 

general public in compliance with this Agreement within two-hundred 

and seventy (270) days after the Retail Location is approved by the 

COMPANY; or 
 

14.5.7 FRANCHISEE violates any federal, state or local laws, rules or 

regulations, specifically including but not limited to the rules and 

regulations of any local board of health having jurisdiction over the 

Store. 
 

14.6 Severability. In the event that any mandatory provision of any local Franchise 

Law in effect in the FRANCHISEE’s jurisdiction restricts the rights of the 

COMPANY to terminate this Agreement pursuant to this Section 14, then the 

COMPANY’s rights of termination under this Section 14 will be deemed to be 

amended and shall be interpreted so as to be in conformance with such local 

Franchise Law, if any. 
 

14.7 Injunctive Relief. FRANCHISEE recognizes that the failure of FRANCHISEE 

to comply with various provisions of this Agreement (including, without 

limitation, Sections 6, 11 and 12) could cause irreparable damage to the 

COMPANY and the System in a manner that could not reasonably or adequately 

be compensated by monetary damages in an action at law. Therefore, in addition 

to any other remedy provided by law or in equity for breach of this Agreement by 

FRANCHISEE, in the event of a breach or threatened breach by the 

FRANCHISEE of any of the covenants or provisions of this Agreement, the 

COMPANY shall be entitled, without the posting of any bond or security, to apply 

for an order enjoining any such breach or threatened breach or orders of specific 

performance enforcing the provisions of this Agreement, to obtain an immediate 

injunction for the appointment of a receiver for FRANCHISEE’s business in order 

to enforce such provisions, to prevent or terminate any existing or threatened 

violation or default on the part of FRANCHISEE, or if the Agreement has been 

terminated, the FRANCHISEE may be enjoined from any continued operation of 

the Store, or any other operation in violation of this Agreement. 
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15. RIGHTS AND OBLIGATIONS OF PARTIES ON TERMINATION OR 

EXPIRATION. 
 

15.1 De-Identification; Wind-Down of Business. Upon the termination or expiration 

of this Agreement, or upon the permanent closing or abandonment of the Store or 

the Business, the following provisions shall apply: 
 

15.1.1 All rights, privileges and licenses granted by the COMPANY to 

FRANCHISEE will immediately cease, be null and void, and of no further 

force and effect, and all such privileges and licenses will immediately 

revert to the COMPANY. 
 

15.1.2 FRANCHISEE shall immediately discontinue the use of the System and 

the Marks. All rights granted herein with respect to the Marks and System 

shall thereupon be deemed canceled and terminated. 
 

15.1.3 Unless FRANCHISEE receives written notice of the COMPANY’s 

exercise of its options set forth in Section 15.2 below, after thirty (30) days 

have elapsed since the effective date of termination, FRANCHISEE shall 

immediately remove the Marks from all buildings, signs, fixtures and 

furnishings, and within thirty (30) days’ after written notice from the 

COMPANY, alter and paint all structures and other improvements 

maintained pursuant to this Agreement a design and color which is 

basically different from the COMPANY’s authorized building design and 

painting schedule and otherwise assist COMPANY in every way possible 

to bring about a complete and effective wind-down and de-identification 

of the Business. If FRANCHISEE shall fail to make or cause to be made 

any such removal, alteration or repainting, then the COMPANY shall have 

the right to enter upon the Retail Location, without being deemed guilty 

of trespass or any other tort or civil wrong, and make or cause to be made 

such removal, alterations and repainting at the reasonable expense of 

FRANCHISEE, which expense FRANCHISEE shall pay the COMPANY 

upon demand. FRANCHISEE shall not be deemed to have waived any 

rights which FRANCHISEE may have under any Franchise Law by reason 

of this Section 15.1.2. If FRANCHISEE receives written notice of the 

COMPANY’s exercise of its options set forth in Section 15.2 below, the 

FRANCHISEE shall complete the foregoing requirements as reasonably 

directed by the COMPANY. 
 

15.1.4 FRANCHISEE shall not thereafter use any trademark, trade name, logo, 

insignia, copyright, slogan, emblem, symbol, design, package design, 

distinctive building design or other architectural feature or other 

identifying characteristic that is in any way associated with the 

COMPANY or similar to or confusing with the Marks and those 

associated with the COMPANY, or use material bearing, or operate or do 

business under, any name or in any manner that might tend to give the 
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public the impression that FRANCHISEE is or was a licensee or 

franchisee of, or otherwise is or was associated with the COMPANY. 
 

15.1.5 The COMPANY may, in addition to and not in lieu of any other rights or 

remedies, retain all fees paid by FRANCHISEE pursuant hereto. 
 

15.1.6 FRANCHISEE shall take such actions as shall be necessary to cancel any 

assumed name or equivalent registration which contains the Marks and 

shall furnish the COMPANY evidence satisfactory to the COMPANY of 

compliance with this obligation within forty-five (45) days after said 

termination. 
 

15.1.7 FRANCHISEE shall deliver to the COMPANY, at no cost to COMPANY 

(unless any applicable local Franchise Law requires some price to be paid, 

in which event the price shall be that set by such law), all quantities of the 

Proprietary Products and secret recipes, and all supplies and materials 

bearing the Marks, including but not limited to pole signs and other signs, 

that FRANCHISEE may have in stock, all Confidential Materials received 

from the COMPANY and all other materials and copies thereof in 

FRANCHISEE’s possession relating to the operation of the Business, 

including the Manual, excepting only FRANCHISEE’s copy of this 

Agreement, copies of any correspondence pertaining thereto between 

FRANCHISEE and COMPANY and any documents which 

FRANCHISEE reasonably needs for compliance with any provision of 

law. 
 

15.1.8 FRANCHISEE shall immediately pay any and all amounts owing to the 

COMPANY and its affiliates. 
 

15.1.9 FRANCHISEE shall immediately cease to use all existing telephone 

numbers and listing services in connection with the Business and direct 

the person providing such service to transfer such numbers and listings to 

the COMPANY. 
 

15.2 Company Purchase Option. Upon termination or expiration of this Agreement, 

or upon the permanent closing or abandonment of the Restaurant, the COMPANY 

shall have the option of purchasing the Retail Location and any or all of the 

furnishings and equipment used in connection therewith (including, if 

FRANCHISEE owns the Retail Location, the real estate underlying the Retail 

Location), as the COMPANY may elect, from FRANCHISEE. If the COMPANY 

elects to exercise this option, the COMPANY shall give written notice of its desire 

to exercise the option to FRANCHISEE within thirty (30) days after such 

termination, expiration or closing, specifying whether the COMPANY will 

purchase the real property, on the one hand, and the furnishings and equipment, 

on the other, or both. The purchase price to be paid by the COMPANY to 

FRANCHISEE for any real property shall be determined by either (i) agreement 

in writing between the COMPANY and FRANCHISEE or (ii) by two independent 
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appraisers, one appointed by the COMPANY and one appointed by 

FRANCHISEE. If the purchase price of the real property is determined by 

appraisal, the appraisers shall exclude from the determination any value with 

respect to: (x) any trademark, service mark or other commercial symbol used in 

connection with the operation of the Store, and (y) any goodwill or “going 

concern” value. If the purchase price of the real property is determined by 

appraisal, the two appraisals will be averaged to determine the purchase price; 

provided, however, that if the two appraisals differ by more than 10%, then, unless 

the COMPANY and FRANCHISEE agree in writing to a purchase price within 

30 days after receipt of the second appraisal, the two appraisers will select a 

mutually agreeable third appraiser who will solely determine the purchase price. 

The purchase price to be paid by the COMPANY to FRANCHISEE for any 

furnishing and equipment shall be the book value of such furnishings and 

equipment. The COMPANY will have 30 days from the date the purchase price 

(with respect to both the real property and the furnishings and equipment, as 

applicable, if the COMPANY is purchasing both) is determined to elect to 

purchase either the real estate or the furnishings and equipment, or both. If the 

COMPANY elects to purchase the Franchised Restaurant, the purchase will be 

consummated within thirty (30) days of the COMPANY’s written election. 
 

15.3 Right to Set Off. Any amounts owed to the COMPANY or any of its affiliates by 

FRANCHISEE may be set off by the COMPANY or any of its affiliates against any 

amounts due from the COMPANY for the purchase of assets under   Section 

15.2 above. 
 

15.4 No Right to Use Marks. As agreed to in Section 6 of this Agreement, all rights 

to any Marks, patents and copyrights licensed hereunder belong to the 

COMPANY exclusively, and upon expiration or termination of this Agreement, 

the COMPANY may, if FRANCHISEE does not do so, execute in 

FRANCHISEE’s name, at FRANCHISEE’s expense and on FRANCHISEE’s 

behalf any and all documents necessary to end and cause the discontinuance 

immediately of FRANCHISEE’s use of or right to use the Marks, patents and 

copyrights and the COMPANY is hereby irrevocably appointed and designated 

as FRANCHISEE’s attorney-in-fact to do so. 
 

15.5 Right of Entry; Appointment of Receiver. If FRANCHISEE is in default under 

the terms of this Agreement, in addition to the COMPANY’s right to terminate 

this Agreement, and without limiting any other rights or remedies to which the 

COMPANY may be entitled at law or in equity, the COMPANY will have the 

right to take any of the following actions: 
 

15.5.1 enter upon the premises of the Franchised Restaurant and exercise 

complete authority with respect to the operation of the Store until such 

time as the COMPANY determines, in its sole discretion, that 

FRANCHISEE has cured the default and that there is compliance with the 

terms of this Agreement; and FRANCHISEE agrees that a designated 

representative of the COMPANY may operate and control the Store, and 
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that FRANCHISEE will pay the COMPANY for its labor costs, travel 

expenses, lodging and other expenses reasonably incurred by the - 

COMPANY in sending a representative to enforce compliance with the 

terms of this Agreement; or 
 

15.5.2 petition any court of competent jurisdiction to appoint a receiver for the 

business or assets of FRANCHISEE, and FRANCHISEE agrees that it 

will not contest any proceeding or petition for the appointment of a 

receiver. 
 

15.6 Liquidated Damages. If FRANCHISEE abandons or discontinues the franchise 

for any reason prior to the expiration of the term of this Agreement, 

FRANCHISEE will pay to the COMPANY as liquidated damages and not as a 

penalty, and in addition to but not in limitation of any other rights and remedies 

to which the COMPANY is entitled, an amount equal to the average monthly 

continuing franchise fee payments due from FRANCHISEE during the twelve 

months preceding the abandonment or discontinuance of the franchise, multiplied 

by the lesser of twenty-four or the number of months remaining in the term of this 

Agreement. 
 

16. RENEWAL. 
 

16.1 Renewal Option. Except where applicable state law provides otherwise, 

FRANCHISEE, unless the franchise is terminated as herein otherwise provided, 

shall have the option at the expiration of the term of this Agreement to renew the 

franchise granted hereunder by executing the COMPANY’s then-current form of 

franchise agreement for one additional term of ten (10) years unless a different 

number of renewal terms and/or a different length of such term(s) are set forth on 

the cover page of this Agreement, which if applicable, the cover page terms shall 

prevail over the conflicting terms of this section 16 (provided that the COMPANY 

is then still offering franchises for Restaurants using the Marks and the System 

and provided that such form of franchise agreement shall not contain provisions 

for any renewal term): 
 

16.1.1 FRANCHISEE gives the COMPANY written notice of its election to 

renew not less than six (6) months nor more than nine (9) months prior to 

the expiration of the term of this Agreement and satisfies all other 

conditions set forth herein at the earlier of the times required or the date 

of expiration of this Agreement; 
 

16.1.2 FRANCHISEE has secured the premises for the Retail Location by 

ownership or lease (satisfactory to the COMPANY) for the renewal term; 
 

16.1.3 FRANCHISEE, and its partners, members, and shareholders, each 

executes a general release in form and substance satisfactory to the 

COMPANY (limited to the extent required by applicable Franchise Law, 
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if any), of any and all claims against the COMPANY, its affiliates, 

shareholders, directors, officers and employees; 
 

16.1.4 FRANCHISEE, at the time of notice of election to renew and at the end 

of the term of this Agreement, is not in default of any of the terms, 

conditions, covenant or provision of this Agreement (and no event 

described in Section 14 exists), or any other agreement between 

FRANCHISEE and the COMPANY or any of its affiliates, and has 

substantially complied with the terms and conditions of all such 

agreements during the term of this Agreement; 
 

16.1.5 All of FRANCHISEE’s accrued monetary obligations to the COMPANY 

and its affiliates have been satisfied prior to renewal, and timely met 

throughout the term of this Agreement; 
 

16.1.6 FRANCHISEE is in compliance with the standards set forth in the 

COMPANY’s Manual, has made such modernization and renovations 

(including, without limitation, signs, furnishings, interior and exterior 

decor, fixtures, equipment and structural changes) and repairs and 

maintenance to the Retail Location as the COMPANY may have required 

to comply with the COMPANY’s then current standards in effect at the 

time of renewal and satisfactorily completes and causes any Manager or 

Operator or other key employee to satisfactorily complete any required 

initial or refresher training program; 
 

16.1.7 Within thirty (30) days of receipt thereof, FRANCHISEE executes the 

COMPANY’s then current form of franchise agreement and all other 

documents, agreements and instruments then customarily used by the 

COMPANY in granting Restaurant franchises, which agreement shall 

supersede this Agreement upon the expiration of this Agreement. The 

terms of such new franchise agreement may differ materially from those 

in this Agreement, including but not limited to the terms of the franchise 

agreement, higher continuing franchise fees, higher advertising 

expenditures, higher fees or charges of other types, a different term, 

different Protected Territory, different renewal rights and other different 

terms of any kind whatsoever); and 
 

16.1.8 At the time of execution of the new franchise agreement pursuant to 

subsection 16.1.7 above, FRANCHISEE delivers to the COMPANY the 

then current renewal fee by certified check, such renewal fee to be in lieu 

of the initial franchise fee required under the new franchise agreement. 
 

16.2 New Franchise Agreement. Upon receipt of the FRANCHISEE’s written notice 

of intent to exercise the option to renew, the COMPANY shall, within thirty (30) 

days, forward to FRANCHISEE a copy of the then current franchise documents 

for Restaurant franchises then being granted by the COMPANY to prospective 

franchisees in that state, or notice of the COMPANY’s denial of renewal for any 
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of the reasons set forth in this Section 16. If the COMPANY accepts renewal, and 

FRANCHISEE subsequently defaults under any of the conditions in this Section 

16, the COMPANY may rescind renewal upon so notifying FRANCHISEE in 

accordance with any mandatory notice requirements imposed by governing 

Franchise Law. 
 

16.3 Failure to Exercise Option. If FRANCHISEE fails to fully and timely satisfy 

any of the conditions specified under this Section 16, such failure shall be deemed 

to be an election by FRANCHISEE not to exercise its option to renew. 
 

16.4 Local Franchise Laws. If applicable mandatory provisions of the Franchise Laws 

of the state in which the Store is located require that the COMPANY give notice 

of expiration, or notice of a decision not to renew, to FRANCHISEE prior to 

expiration of the term of this Agreement, then this Agreement shall be deemed to 

remain effective until the COMPANY has given such notice of expiration and the 

applicable time period, if any, required to pass before the notice becomes effective 

has expired. 
 

17. PARTNERSHIP AND CORPORATE FRANCHISEES. If FRANCHISEE, or any 

successor thereof, is a partnership, limited liability company or corporation: 
 

17.1 Duty to Inform Company. Upon the execution of this Agreement and upon each 

Transfer of an interest in this Agreement or in FRANCHISEE and at any other 

time upon the COMPANY’s request, FRANCHISEE shall furnish the 

COMPANY with a certified listing of all its Principals, showing the percentage 

interest of each, and a list of all officers, managers and directors. A copy of the 

Certified Listing of all Partners/Members/Shareholders/Other Holders form to be 

used for this purpose is attached to this Agreement as Exhibit D. 
 

17.2 Personal Guaranty. Upon the execution of this Agreement and upon each 

Transfer of an interest in this franchise or in FRANCHISEE, all Principals of 

FRANCHISEE shall execute a Personal Guaranty in substantially the form of 

Exhibit C attached hereto, personally guaranteeing, jointly and severally with all 

other guarantors, the full payment of all monies due and owing and performance 

of all FRANCHISEE’s other obligations hereunder, and undertake to be bound by 

Sections 11, 12 and 13 of this Agreement. If FRANCHISEE consists of more than 

one individual, each such individual must execute this Agreement and shall be 

jointly and severally liable as FRANCHISEE hereunder. 
 

17.3 Governance Documents. The partnership agreement, articles of incorporation, 

articles of organization, operating agreement, bylaws and other organization 

documents of FRANCHISEE shall recite that the issuance and transfer of any 

interest therein is restricted by the terms of Section 13 of the Agreement. 

FRANCHISEE shall also submit to the COMPANY, upon the execution of this 

Agreement, resolutions from the applicable governing body of FRANCHISEE 

which authorize the execution, delivery and performance of this Agreement and 

the transactions contemplated hereby and states, in form and substance, that    no 
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shares or other interest in FRANCHISEE shall be issued, transferred or assigned 

to any person or legal entity except according to the terms of this Agreement. 
 

17.4 Securities Legend. FRANCHISEE, if it is a corporation or limited liability 

company, shall issue no securities upon the face of which the printed legend in 

the following form and substance does not legibly and conspicuously appear: 

“The transfer of these [shares/interests/units] is subject to the terms and conditions 

of one or more Franchise Agreements with TCWW. Reference is hereby made to 

such Franchise Agreement(s) and to the restrictive provisions of the Articles and 

Regulations of this [corporation/limited liability company]. Copies of such 

Agreements and restrictions are available at the offices of the [corporation/limited 

liability company].” 
 

18. INSURANCE. 
 

18.1 General Insurance. FRANCHISEE shall procure before the commencement of 

construction of the Retail Location and maintain in full force and effect during the 

term of this Agreement and any extension or renewal thereof, at its sole cost and 

expense, an insurance policy or policies protecting FRANCHISEE and the 

COMPANY and their respective officers, directors and employees against any 

and all losses, liabilities, claims, costs and expenses from fire, personal injury, 

theft, death, property damage, or other damaging or injurious occurrence, arising 

out of or in connection with the condition, operation, use or occupancy of the 

Business and the Retail Location. The COMPANY shall be named as an 

additional insured in all such policies and there shall be no subrogation of any 

person to any claims against the COMPANY. Such policy or policies shall be 

written by a responsible insurance company or companies and shall be in such 

form and contain such limits of liability as shall be satisfactory to the COMPANY. 

Such policy or policies shall conform with the requirements set forth in the 

Manual or otherwise in writing from the COMPANY. The insurance afforded by 

the aforementioned public liability policies shall not be limited in any way by 

reason of any insurance which may be maintained by the COMPANY. 
 

18.2 Property Insurance. FRANCHISEE shall insure the Retail Location and other 

improvements, equipment, furnishings, and other fixtures and any additions 

thereto in accordance with standard fire and extended coverage insurance policies 

then in effect for similar businesses. FRANCHISEE shall, upon request, exhibit 

evidence of such insurance to the COMPANY. 
 

18.3 Certificates of Insurance. Before construction commences and before the Retail 

Location opens for business, the appropriate certificates of insurance showing 

compliance with the requirements of this Section 18 shall be furnished by 

FRANCHISEE to the COMPANY. Such certificates shall state that the policy or 

policies shall not be canceled or altered without at least thirty (30) days’ prior 

written notice to the COMPANY. Maintenance of such insurance and the 

performance by FRANCHISEE of its obligations under this Section 18 shall not 



B - 45  

relieve FRANCHISEE of liability or limit such liability under the indemnity 

provisions of this Agreement. 
 

18.4 Changes to Insurance Requirements. The COMPANY shall have right to 

increase the minimum coverage, decrease the maximum deductible, or require 

different or additional kinds of insurance to reflect inflation, changes in standards 

of liability, higher damage awards, or other relevant changes in circumstances by 

providing written notice of such changes to FRANCHISEE at least thirty (30) 

days prior to enacting such requirement. 
 

18.5 Failure to Maintain Insurance. If FRANCHISEE fails to procure or maintain 

insurance as herein required, the COMPANY may at its option (but shall not be 

obligated to), in addition to its other rights and remedies hereunder, procure such 

insurance and, in such event, FRANCHISEE shall, upon demand from time to 

time, reimburse the COMPANY for the costs and premiums thereof together with 

interest thereon from the date such costs are incurred by COMPANY at the rate 

specified in Section 8.3, above. 
 

19. RELATIONSHIP OF PARTIES AND INDEMNIFICATION OF THE COMPANY. 
 

19.1 Independent Contractor. Nothing in this Agreement creates a partnership, 

employment or agency relationship between FRANCHISEE and the COMPANY, 

or authorizes FRANCHISEE to make any contract, agreement, warranty, or 

representation on the COMPANY’s behalf or to incur any debt or other obligation 

in the COMPANY’s name. The COMPANY will in no event assume liability for, 

or be deemed liable hereunder as a result of, any such action by FRANCHISEE. 

The COMPANY will not be liable to any third party for any act or omission of 

FRANCHISEE in any of its operations hereunder (including, without limitation, 

any claim or action against FRANCHISEE for negligent hiring, sexual 

harassment, or employment discrimination) or any claim or judgment arising 

against FRANCHISEE. FRANCHISEE will indemnify, defend and hold the 

COMPANY harmless from and against any and all claims, debts, liabilities or 

obligations arising directly or indirectly from, as a result of or in connection with 

the operation of the Store (excluding, however, liabilities caused by (i) 

FRANCHISEE’s proper reliance on or use of procedures or materials provided by 

the COMPANY, or (ii) the COMPANY’s gross negligence), and will pay all costs 

(including, without limitation, legal and accounting fees) incurred by the 

COMPANY in defending against and/or responding to them. FRANCHISEE 

WILL DISPLAY PROMINENTLY AT ITS PLACE OF BUSINESS, ON 

ALL CORRESPONDENCE WITH THIRD PARTIES, AND IN ANY 

PRINTED MATERIALS BEARING ITS NAME OR BUSINESS 

LOCATION, A STATEMENT THAT THE STORE IS INDEPENDENTLY 

OWNED AND OPERATED BY FRANCHISEE. 
 

19.2 No Right to Discounts or Profits. Nothing contained in this Agreement shall be 

construed so as to limit or affect in any way whatsoever any profits, revenues or 

income the COMPANY or any of its affiliates or associates may earn or   charge 
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on sales or services to FRANCHISEE, nor shall it be construed so as to entitle 

FRANCHISEE to any share or participation in any discount, rebates, commission, 

fees or other sums that the COMPANY may receive from suppliers, distributors, 

manufacturers, sales organizations or others supplying goods or services to the 

COMPANY or FRANCHISEE, or judgments or damages awarded to the 

COMPANY of any kind whatsoever, and FRANCHISEE expressly acknowledges 

that the COMPANY may earn or receive such without any obligation therefor to 

FRANCHISEE. 
 

19.3 Indemnification. FRANCHISEE shall indemnify and hold harmless (and at the 

option of the COMPANY defend) the COMPANY, its officers, directors, 

employees, agents, affiliates, successors and assigns, from and against any and all 

claims, demands, losses, obligations, judgments, settlements, penalties, damages, 

liabilities, costs or expenses (including but not limited to court costs and 

reasonable attorneys’ fees) of any kind whatsoever (including expenses of 

investigation, defense, prosecution or settlement) directly or indirectly based 

upon, arising out of, or in any way related to (a) the construction, operation or 

condition of any part of the Business or the Store, (b) the conduct of business 

thereat (whether or not such business is conducted in compliance with the 

provisions of this Agreement), (c) the ownership or possession of real or personal 

property by FRANCHISEE or (d) any act or omission of any kind of 

FRANCHISEE or any of its agents, employees, contractors, invitees or 

representatives. FRANCHISEE’s indemnity obligations shall exclude only any 

liability of an indemnified party which is determined by a court of competent 

jurisdiction to have resulted solely and directly from the gross negligence or 

willful misconduct of such indemnified party. This provision will survive any 

termination or expiration of this Agreement. 
 

20. NOTICES. 
 

20.1 Company Address. All notices to the COMPANY required by the terms of this 

Agreement shall be in writing and either delivered personally or sent by reputable 

overnight delivery service, or by certified mail (postage prepaid, return receipt 

requested), addressed to the COMPANY at its office at: 
 

TCWW LLC 

650 Lunken Park Drive 

Cincinnati, Ohio 45226 

Attention:  Director of Franchising 
 

(or at such other address as COMPANY shall designate in the Manual or otherwise in 

writing). 
 

20.2 Franchisee Address. All notices to FRANCHISEE required by the terms of this 

Agreement shall be in writing and either delivered personally to an adult person 

working at the Retail Location, or sent by reputable overnight delivery service, or 

by regular or certified mail (postage prepaid, return receipt requested), addressed 



B - 47  

to FRANCHISEE at FRANCHISEE’s address set forth on the cover page of this 

Agreement (or at such other address as FRANCHISEE shall designate in writing). 
 

20.3 Deemed Delivery. Any notice by certified mail shall be deemed to have been 

delivered on the second business day after the date when deposited in the mail; or 

if sent by reputable overnight delivery service, on the first business day after 

delivered to the service; or, if personally delivered, when so delivered. 
 

21. GENERAL. 
 

21.1 Terms; Headings. All terms and words used in this Agreement, regardless of the 

number and gender in which they are used, shall include singular or plural and 

any other gender as the context of this Agreement may require. Headings 

preceding the text, articles and paragraphs hereof have been inserted solely for 

convenience of reference and shall not be construed to affect the meaning, 

construction or effect of this Agreement. If this Agreement is signed by more than 

one person or entity as “FRANCHISEE”, all obligations of such parties hereunder 

shall be joint and several. 
 

21.2 Counterparts. This Agreement may be executed in any number of counterparts, 

each of which shall be deemed an original, but such counterparts together shall 

constitute but one and the same instrument. This Agreement shall only take effect 

upon its acceptance and execution by the COMPANY. 
 

21.3 Complete Agreement; Amendment; Authority. This Agreement and the 

exhibits, schedules and appendices hereto constitute the entire agreement between 

the FRANCHISEE and the COMPANY with respect to the subject matter hereof 

and all prior understandings, appointments, licenses or agreements, oral or 

written, are superseded and rendered null and void hereby. This Agreement and 

the appendices hereto may be modified only in writing executed by both 

FRANCHISEE and the COMPANY, except for those modifications expressly 

permitted to be made unilaterally by the COMPANY. No director, officer, 

employee or agent of the COMPANY has any authority to make any 

representation or promise not contained in this Agreement and FRANCHISEE 

expressly agrees that it has executed this Agreement without reliance upon any 

such representation or promise. 
 

21.4 No Waiver. No delay or omission on the part of the COMPANY to exercise any 

right or remedy hereunder shall impair any such right or remedy or be considered 

a waiver of any such right or remedy or a waiver of any default or condition or 

any acquiescence therein nor shall the action or non-action of the COMPANY in 

case of any default impair any right or remedy arising as a result thereof or affect 

any subsequent default of the same or a different nature. No waiver or consent by 

the COMPANY shall be effective unless set forth in writing signed by an 

authorized officer of the COMPANY. No notice, waiver or consent to or demand 

on the COMPANY in any case shall entitle FRANCHISEE to any other or further 

notice, waiver, consent or demand in the same, similar or other circumstance. 
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21.5 Cumulative Rights. All remedies of the COMPANY hereunder, in any related 

instrument or document and/or now or hereafter existing at law or in equity are 

cumulative and none of them shall be exclusive of the others or any other remedy. 
 

21.6 Time if of the Essence.  Time shall be of the essence herein. 
 

21.7 Successors and Assigns. This Agreement shall be binding upon and inure to the 

benefit of the COMPANY, FRANCHISEE and their respective successors and 

assigns (subject to Section 13, above). 
 

21.8 Application of Payments. All payments received by the COMPANY from 

FRANCHISEE may be applied by the COMPANY to the COMPANY’s obligations 

to the COMPANY or its affiliates in such order and manner as the COMPANY 

determines in its sole discretion. 
 

22. CHOICE OF LAW; JURISDICTION; LIMITATION OF CLAIMS. 
 

22.1 Applicable Law. This Agreement was accepted and executed in the State of Ohio 

and its terms shall be construed in accordance with and governed by laws of the 

State of Ohio. In the event of any conflict of any clause in this Agreement with 

any mandatory applicable provisions of the Franchise Laws or other laws of the 

state wherein the Store is located such clause shall be considered modified to the 

extent, and only to the extent, necessary to conform with such mandatory 

provisions of that state’s laws. As stated in this Agreement, the term “Franchise 

Law” means any mandatory provision of the law of any state which specifically 

regulates the offer, sale, termination, renewal or other specific aspects of 

franchises and does not mean the general laws other than such specific franchise 

act. Except as expressly provided to the contrary herein, each provision of this 

Agreement shall be considered severable and the invalidity or unenforceability of 

any part of this Agreement shall not affect the balance of this Agreement. 
 

22.2 Litigation. The COMPANY shall have the right to enforce by judicial process its 

right to collect (and its right to an accounting incident thereto) any amounts owed 

to the COMPANY for unpaid franchise fees, advertising, contributions, payments 

for Products or other purchases or charges, any rights it may have under any 

security agreements and/or notes of FRANCHISEE, and all rights relating to the 

Marks and FRANCHISEE shall pay all costs and expenses (including reasonable 

attorneys’ fees) incurred in connection therewith. Further, the COMPANY shall 

be entitled without bond to the entry of temporary and permanent injunctions and 

orders of specific performance enforcing the provisions of this Agreement relating 

to use of the Marks, Confidential Material or competition, the rights and 

obligations upon termination of expiration of this Agreement, and rights and 

obligations relating to any Transfer or similar matters of potential irreparable 

harm to the COMPANY, and shall have the right to seek from an appropriate court 

such provisional remedies as unlawful detainer or eviction, judicial foreclosure of 

liens, claims in bankruptcy and similar remedies; 
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and seeking any such injunctive or provisional relief shall not constitute a waiver 

of the COMPANY’s right to compel use of the procedures set forth below. 
 

22.3 Consent to Jurisdiction. FRANCHISEE consents and agrees that the following 

courts will have personal jurisdiction over FRANCHISEE in all lawsuits relating 

to or arising out of this Agreement, and hereby submits to the jurisdiction of the 

following courts and irrevocably waives any defense FRANCHISEE may have of 

lack of personal jurisdiction in any such lawsuits filed in these courts: (a) all courts 

included within the state court system of the State of Ohio; and (b) all courts of the 

United States of America sitting within the State of Ohio, including, without 

limitation, all United States District Courts within the State of Ohio. 

FRANCHISEE consents and agrees that venue will be proper in any of the 

following courts in all lawsuits relating to or arising out of this Agreement and 

irrevocably waives any right FRANCHISEE may have to transfer or change the 

venue in any such lawsuits filed in these courts: (a) the state court of the county 

where the COMPANY has its principal place of business (presently Clermont 

County, Ohio); and (b) the United States District Court for the Southern District 

of Ohio, Western Division. In the event any of these courts are abolished, 

FRANCHISEE agrees that venue will be proper in the state or federal court in 

Ohio that most closely approximates the subject matter jurisdiction of the 

abolished court as well as any of these courts that are not so abolished. Any and 

all lawsuits filed by FRANCHISEE against the COMPANY relating to or arising 

out of this Agreement will be required to be filed in one of these courts. Any and 

all lawsuits filed by the COMPANY against FRANCHISEE may be filed in any 

of these courts or in any court in which jurisdiction and venue are proper. In all 

lawsuits relating to or arising out of this Agreement, FRANCHISEE consents and 

agrees that FRANCHISEE may be served with process outside the State of Ohio 

in the same manner of service that may be made within the State of Ohio by any 

person authorized to make service by the laws of the state, territory, possession or 

country in which service is made or by any duty qualified attorney in such 

jurisdiction. FRANCHISEE waives any defense it may have of insufficiency of 

service of process relating to such service. This method of service will not be the 

exclusive method of service available in such lawsuits and will be available in 

addition to any other method of service allowed by law. 
 

22.4 Waiver of Jury Trial. EACH PARTY IRREVOCABLY WAIVES TRIAL 

BY JURY IN ANY ACTION, PROCEEDING OR COUNTERCLAIM, 

WHETHER AT LAW OR IN EQUITY, BROUGHT BY EITHER PARTY. 
 

22.5 No Special Damages. The parties agree to waive, to the fullest extent permitted 

by law, the right to or claim of any multiple, punitive, or exemplary damages 

against the other and agree that, in the event of a dispute between them, each will 

be limited to the recovery of actual damages sustained by it. 
 

22.6 Limitation of Claims. Except for: (i) claims against FRANCHISEE concerning 

the underreporting of Gross Sales and corresponding underpayment of continuing 

franchise and Brand Building Fees, (ii) claims against FRANCHISEE by The 
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COMPANY relating to third party claims or suits brought against The 

COMPANY as a result FRANCHISEE’s operation of the Store, (iii) claims for 

injunctive relief to enforce the provisions of this Agreement relating to 

FRANCHISEE’s use of the Marks, (iv) claims against FRANCHISEE by The 

COMPANY for injunctive relief relating to FRANCHISEE’s financial 

obligations upon the termination or expiration of this Agreement, (v) claims 

against FRANCHISEE by The COMPANY concerning FRANCHISEE’s 

obligations under Articles 11 or 12 of this Agreement, and (vi) claims against 

FRANCHISEE by The COMPANY regarding an assignment of this Agreement 

or any ownership interests therein, any and all claims arising out of or relating to 

this Agreement or the relationship between the parties will be barred unless an 

action is commenced within one year from the date FRANCHISEE or The 

COMPANY knew or should have known of the facts giving rise to such claims. 
 

23. WRITTEN APPROVALS. Whenever this Agreement requires the COMPANY’s prior 

approval or consent, FRANCHISEE shall make a timely written request therefor, and 

such approval may be granted or denied by the COMPANY in its discretion. No approval 

shall be effective unless given in writing. The COMPANY makes no warranties, 

representations, or guarantees upon which FRANCHISEE may rely, and assumes no 

liability or obligation to FRANCHISEE, by providing any waiver, approval, consent or 

suggestion to FRANCHISEE in connection with this Agreement, or by reason of any 

neglect, delay or denial of any request therefor. 
 

24. NO THIRD PARTY BENEFICIARIES. Nothing express or implied herein is intended 

or shall be construed to confer upon or give any person, firm or corporation, other than 

the parties hereto, any right or remedy hereunder or by reason hereof. 
 

25. REPRESENTATIONS OF FRANCHISEE. FRANCHISEE REPRESENTS THAT IT 

RECEIVED A FRANCHISE DISCLOSURE DOCUMENT FOR TOM AND CHEE 

FRANCHISES FOURTEEN (14) CALENDAR DAYS BEFORE THE EARLIER    OF 

(A) EXECUTION OF THIS AGREEMENT (OR ANY OTHER AGREEMENT 

RELATING HERETO) AND (B) MAKING ANY PAYMENT TO THE COMPANY, 

THAT THE FRANCHISEE HAS READ THIS AGREEMENT, THE EXHIBITS AND 

THE COMPANY’S UNIFORM FRANCHISE DISCLOSURE DOCUMENT IN THEIR 

ENTIRETY, THAT IT HAS MADE ITS OWN INDEPENDENT INVESTIGATION OF 

THE FRANCHISE AND THAT IT HAS BEEN GIVEN THE OPPORTUNITY TO 

CLARIFY ANY PROVISION AND INFORMATION THAT IT DID NOT 

UNDERSTAND AND TO CONSULT WITH ITS OWN ATTORNEY OR OTHER 

PROFESSIONAL ADVISOR AND HAS OBTAINED INDEPENDENT LEGAL AND 

FINANCIAL ADVICE PRIOR TO EXECUTING THIS AGREEMENT. FRANCHISEE 

ACKNOWLEDGES NEITHER THE COMPANY, NOR ANY OF ITS OFFICERS, 

EMPLOYEES, REPRESENTATIVES, BROKERS OR AGENTS, HAVE MADE (A) 

ANY REPRESENTATIONS, ACKNOWLEDGMENT, PROMISE, GUARANTEE, 

INDUCEMENT, UNDERTAKING OR WARRANTY (WRITTEN OR ORAL, 

EXPRESS OR IMPLIED) OTHER THAN THOSE EXPRESSLY SET FORTH IN THIS 

AGREEMENT, OR (B) ANY REPRESENTATIONS (WRITTEN OR ORAL, 

EXPRESS   OR   IMPLIED)   AS   TO   THE   ACTUAL,   AVERAGE, POTENTIAL, 



B - 51  

PROJECTED OR FORECASTED SUCCESS, SALES, PROFITS, COSTS, INCOME 

OR EARNINGS OF A TOM AND CHEE RESTAURANT OR THE FRANCHISE 

BUSINESS TO BE CONDUCTED BY FRANCHISEE. FRANCHISEE FURTHER 

ACKNOWLEDGES THAT FRANCHISEE RECOGNIZES THAT THE NATURE OF 

THE BUSINESS CONDUCTED BY TOM AND CHEE RESTAURANTS MAY 

EVOLVE AND CHANGE OVER TIME; THAT FRANCHISEE’S INVESTMENT 

INVOLVES BUSINESS RISKS NOT SUSCEPTIBLE TO THE COMPANY’S OR 

FRANCHISEE’S CONTROL; AND THAT FRANCHISEE’S SUCCESS WILL BE 

LARGELY DEPENDENT ON FRANCHISEE’S OWN BUSINESS ABILITIES AND 

EFFORTS. 
 

26. SURVIVAL OF TERMS AND CONDITIONS. The obligations of FRANCHISEE 

under Sections 11, 12, 16, and 19.3 hereof, and any other FRANCHISEE obligations 

herein that are stated to, or are of a type that would reasonably, survive or apply beyond 

termination or expiration of this Agreement, shall survive any termination or expiration 

of this Agreement; and expiration or termination of this Agreement shall be without 

prejudice to the rights of the COMPANY against FRANCHISEE thereunder and with 

respect to other like matters that reasonably would survive the end of a franchise 

relationship, and shall not relieve FRANCHISEE of any of FRANCHISEE’s obligations 

to the COMPANY existing at the time of expiration or termination. 
 

27. EXPENSES. If the COMPANY incurs any costs or expenses (including but not limited 

to attorneys’ fees, court costs, other litigation expenses, settlement expenses or other 

expenses of any kind) in enforcing or protecting the COMPANY’s rights under this 

Agreement, or any judgments, orders or awards relating thereto, or in preparation for or 

investigation or contemplation thereof, the COMPANY shall be entitled to recover from 

FRANCHISEE all such costs and expenses on demand, with interest from the date due 

pursuant to Section 8.3, above. 
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AS WITNESS the hands of the duly authorized representatives of the parties hereto as of 

the date of execution by TCWW LLC set forth below. 
 

ATTEST: FRANCHISEE (if a corporation, limited 

liability company or partnership): 
 

 

(Name of corporate or partnership Retailer) 

 
 

By:   By:   
 

Name:   
 

Title:   
 

 

FRANCHISEE (if an individual, 

individuals or proprietorship): 
 

 
 

Name:   
 

 
 

Name:   
 

ATTEST: TCWW LLC 

 

By:   By:   
 

Name:   
 

Title:   
 

Date:   
 
 

You, the franchisee, may cancel this transaction at any time prior to midnight of the fifth 

business day after the date you sign this agreement. See the attached notice of cancellation 

for an explanation of this right. 
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NOTICE OF CANCELLATION 
 
 

  (Enter date of transaction) 

 

You may cancel this transaction, without penalty or obligation, within five business days 

from the above date. If you cancel, any payments made by you under the agreement, and 

any negotiable instrument executed by you will be returned within ten business days 

following the seller’s receipt of your cancellation notice, and any security interest arising 

out of the transaction will be cancelled. If you cancel, you must make available to the seller 

at your business address all goods delivered to you under this agreement; or you may if you 

wish, comply with the instructions of the seller regarding the return shipment of the goods 

at the seller’s expense and risk. If you do make the goods available to the seller and the 

seller does not pick them up within twenty days of the date of your notice of cancellation, 

you may retain or dispose of them without further obligation. If you fail to make the goods 

available to the seller, or if you agree to return them to the seller and fail to do so, then you 

remain liable for the performance of all obligations under this agreement. To cancel this 

transaction, mail or deliver a signed and dated copy of this cancellation notice or any other 

written notice, or send a telegram, to 650 Lunken Park Dr, Cincinnati, Ohio 45226,  attn: 

  or send a fax to 513-      -         or an   e-mail to  , not 

later than midnight of  . 

 

 

I hereby cancel this transaction. 
 

 

 

 

 

 

 

 

Name:    
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NOTICE OF CANCELLATION 
 

 

 

  (Enter date of transaction) 

 

You may cancel this transaction, without penalty or obligation, within five business days 

from the above date. If you cancel, any payments made by you under the agreement, and 

any negotiable instrument executed by you will be returned within ten business days 

following the seller’s receipt of your cancellation notice, and any security interest arising 

out of the transaction will be cancelled. If you cancel, you must make available to the seller 

at your business address all goods delivered to you under this agreement; or you may if you 

wish, comply with the instructions of the seller regarding the return shipment of the goods 

at the seller’s expense and risk. If you do make the goods available to the seller and the 

seller does not pick them up within twenty days of the date of your notice of cancellation, 

you may retain or dispose of them without further obligation. If you fail to make the goods 

available to the seller, or if you agree to return them to the seller and fail to do so, then you 

remain liable for the performance of all obligations under this agreement. To cancel this 

transaction, mail or deliver a signed and dated copy of this cancellation notice or any other 

written notice, or send a telegram, to 650 Lunken Park Dr, Cincinnati, Ohio 45226,  attn: 

  or send a fax to 513-      -         or an   e-mail to  , not 

later than midnight of  . 

 

I hereby cancel this transaction. 
 

 

 

 

 

 

 

 

Name:    



 

 

EXHIBIT A TO FRANCHISE AGREEMENT 
 

 
 

1: TOM & CHEE 
 

2: 
 

3: 

 



 

 

EXHIBIT B TO FRANCHISE AGREEMENT 
 

LEASE PROVISIONS 

 

1. A provision that restricts the use of the premises solely to the operation of the franchised 

business; 

 

2. A provision permitting the COMPANY to enter the Retail Location to de-identify the 

Business without penalty in accordance with Section 14 of this Agreement. 

 

3. A provision requiring the landlord to provide the COMPANY with reasonable advanced 

notice if there is any contemplated termination and granting the COMPANY a reasonable amount 

of time, at the COMPANY’s option, to avoid such termination (upon any such event, 

FRANCHISEE shall reimburse the COMPANY for all costs and expenses incurred in connection 

with such avoidance). 

 

4. A provision that reserves to the COMPANY the right, but not the obligation, to assume 

FRANCHISEE’s leasehold interest, with the right to sublease, upon termination or expiration of 

the lease or of this Agreement, without any assessment of additional fees, penalties, or rent 

acceleration; and 

 

5. A provision that modifies the term of the lease so that it is coterminous with this 

Agreement. 

 

6. A provision that gives the COMPANY the right, but not the obligation, to enter the 

premises or make modifications necessary to protect the Marks or the System or to cure any default 

under this Agreement; and 

 

7. A provision that restricts the lease from being modified in a manner that could materially 

affect the COMPANY’s rights with respect to the lease, without the COMPANY’s prior written 

consent. 



 

 

EXHIBIT C TO FRANCHISE AGREEMENT 
 

PERSONAL GUARANTY 

 

The undersigned, in order to induce TCWW LLC., an Ohio limited liability company 

(“Franchisor”), to enter into or permit assignment of a certain TCWW Franchise Agreement 

(“Franchise Agreement”), dated as of   , 20   to or with 

  (a corporation or a limited liability company,   hereafter called 

the “Company”), irrevocably and unconditionally, jointly and severally, personally guarantees to 

Franchisor, its successors or assigns, the prompt, full payment and performance of all obligations 

of the Company which are or may become due and owing to Franchisor, including, but not limited 

to, all obligations arising out of said Franchise Agreement or any other agreement between the 

Franchisor and Company, and all extensions or renewals, in the same manner as if the Franchise 

Agreement was executed between Franchisor and the undersigned. This Personal Guaranty is 

effective on the date of the Franchise Agreement. 
 

The undersigned expressly waive(s) any and all notices and demands. This Personal Guaranty will 

not be affected by the modification, extension, or renewal of any agreement between Franchisor 

and Company, the taking of a note or other obligation from Company or others, the taking of 

security for payment, the granting of extension(s) of time for payment, the filing by or against 

Company of bankruptcy, insolvency, reorganization or other debtor's relief afforded Company 

pursuant to the present or future provision of the Federal Bankruptcy Act or any other state or 

federal statute or by the decision of any court, or any other matter, whether similar or dissimilar to 

any of the foregoing; and this Personal Guaranty will cover the terms and obligations of any such 

modifications, notes, security agreements, extensions, or renewals. The obligations of the 

undersigned will be unconditional, notwithstanding any defect in the genuineness, validity, 

regularity, or enforceability of the Company's obligations or liability to Franchisor, or any other 

circumstances whether or not referred to herein, which might otherwise constitute a legal or 

equitable discharge of a surety or guarantor. 
 

This is a continuing, irrevocable, unconditional and absolute guaranty of payment and performance 

and the undersigned agree(s) that the undersigned's liability on this Personal Guaranty will be 

immediate and is not contingent upon the exercise or enforcement by Franchisor of whatever 

remedies it may have against Company or others, or the enforcement of any lien or realization 

upon any security Franchisor may at any time possess. 
 

The undersigned further covenant(s) and agree(s) that as long as Company owes any monies to 

Franchisor (other than royalty and advertising fee payments that are not past due), Company will 

not pay, and the undersigned will not accept, payment of any part of any indebtedness owed by 

Company to the undersigned, or any one of the undersigned if more than one person, either directly 

or indirectly, without the consent of Franchisor. 
 

If more than one individual executes this Personal Guaranty, each person executing this Personal 

Guaranty will be jointly and severally liable for the obligations created herein. 
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This Personal Guaranty remains in full force and effect until all obligations arising out of and 

pursuant to the Franchise Agreement and any other agreement between Franchisor and Company 

(including, but not limited to monetary obligations), including all renewals and extensions thereof, 

are fully paid and satisfied, notwithstanding the termination or expiration of the relationship set forth 

in the Franchise Agreement or any other agreement between Franchisor and the Company. 

 

IN WITNESS WHEREOF, the undersigned have executed this Agreement on the date set forth 

below. 
 

 

 

 

(Witness) {Individual}, Guarantor 
 

 

 

(Witness) {individual}, Guarantor 
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EXHIBIT D TO FRANCHISE AGREEMENT 
 

CERTIFIED LISTING OF ALL 

PARTNERS/MEMBERS/SHAREHOLDERS/OTHER HOLDERS 

 

I, an authorized officer/partner/member/owner of FRANCHISEE, hereby certify that the following 

information is true and correct and represents all the partners, members, shareholders or others having 

an interest in this franchise or in FRANCHISEE. 
 

 

NAME 
PARTNER/MEMBER/ 

SHAREHOLDER/OTHER 

PERCENTAGE 

OF INTEREST 
 

 

 
 

 
 

 
 

 
 

 
 

 
 

 
 

 
 

 
 

 
 

 
 

 

 

DATED as of the  day of  , 20  . 
 

ATTEST/WITNESS: 

 

 

By:      

Authorized Officer/Member/ 

Partner/Owner of FRANCHISEE 



EXHIBIT C to 

FRANCHISE DISCLOSURE DOCUMENT 

 

TABLE OF CONTENTS TO THE  

MANUAL OF OPERATIONS 

 
Attached. 

 
 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 



Tom and Chee Operations Manual – Table of Contents  
 
Page 

 

Chapter 1 – Finding and Leasing a Location 1 

Chapter 2 – Accounting and Insurance 37 

Chapter 3 – IMPACT (Initiation, Market Analysis, PreConstruction, Construction, Training) 49 

Chapter 4 – Preparing to Open 165 

Chapter 5 – Products Offered for Sale and Purchasing 169 

Chapter 6 – Personnel and Training 256 

Chapter 7 – Food Preparation 474 

Chapter 8 – Cleaning and Maintenance 484 

Chapter 9 – Paperwork and Controls 587 

Chapter 10 – Evaluations and Compliance 602 

Chapter 11 – Safety and Security 618 

Chapter 12 – Promoting and Marketing 627 

Exhibits to Chapter 1 17-36 

Site Selection Guidelines, Site Selection Checklist, LOI Template Exhibits to Chapter 2 47-48 

ACH Form, Chart of Accounts 

Exhibits to Chapter 3 65-164 

Equipment Package, Lighting Specifications, Sample Floor Plan, Interior Specifications 

Exhibits to Chapter 5 176-255 

Menu and Pricing, Vendor Lists, Order Guides, Receiving Procedures and Guidelines, Co-Op 

Information 

Exhibits to Chapter 6 273-473 

Application, Sample AD, Job Descriptions, Interview Process, Offer Letter, Cleaning Projects, 

Training Documents 

Exhibits to Chapter 7 483 

Temperature Logs 



Exhibits to Chapter 8 502-580 
 

Hand Washing Procedures, Dishwashing Procedures, Restroom Checks, and Cleaning Procedures 

Exhibits to Chapter 9 591-601 

Inventory 
 

Exhibits to Chapter 10 611-617 
 

C+QSC REVIEW, Follow Up Report 
 

Exhibits to Chapter 11 626 
 

Sample of Key Log 



EXHIBIT D to  

      FRANCHISE DISCLOSURE DOCUMENT 

 

LIST OF FRANCHISE 

OUTLETS 

(as of December 31, 2020) 
 

A. GEORGIA:  

Grilled Eats Corporation 

1200 Ernest Barrett Parkway, Ste. 208 

Kennesaw, GA 30144 

678-498-8321 

 

B. KENTUCKY: 

 

Block Restaurant Group, LLC 

1 Levee Way 

Newport, KY 41071 

859-291-2433 

 

C. OHIO: 

 

Block Restaurant Group, LLC  

9328 Union Centre Blvd. 

West Chester, OH 45069  

513-830-6380 

 

Block Restaurant Group, LLC  

125 E. Court Street  

Cincinnati, OH 45202 

513-721-2433 

 

Block Restaurant Group, LLC  

6300 Kings Island Dr 

Mason, OH 45034 

513-754-5700 

D. OKLAHOMA: 

Cheezeone LLC 

2116 W Memorial Rd 

Oklahoma City, OK 73134 

405-810-5152 

 



List of franchisees that have signed franchise agreements, but are not yet open as of December 

31, 2020. 

 

Magic Eats, LLC 

P.O. Box 163839 

Miami, FL 33116 

305 255-4144 

 

(Pennsylvania Location) 

 

Tony Cavaluzzi 

New York, New York 

607-745-1940 
 



EXHIBIT E to 

FRANCHISE DISCLOSURE DOCUMENT 

 

LIST OF OUTLETS CLOSED DURING THE YEAR 

ENDED DECEMBER 31, 2020 

 

OR THAT HAVE NOT COMMUNICATED RECENTLY WITH 

TCWW 

 

Set forth below is the name, city and state, and the last known telephone number of 

each Franchisee that has had a Restaurant terminated, cancelled, not renewed or 

otherwise voluntarily or involuntarily ceased to do business under their Franchise 

Agreement during the year ended December 31, 2020, or has not communicated with 

us within 10 weeks of the date of this Disclosure Document. 

 
Name City and State Phone 

Number 

Bam RS 
Nashville, TN  615-490-6127 

BFB Restaurant 

Group, LLC 
Broadview Heights, OH 440-736-7710 

Victoria Rose, LLC 
Green, OH 330-899-0979 
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FRANCHISE DISCLOSURE DOCUMENT 

 

STATE ADMINSTRATORS 
 

California 

California Commissioner of the 

Dept. of Business Oversight 

1515 K Street Suite 200 
Sacramento, CA 95814 

toll free 1-866-275-2677 

 

Connecticut 

Connecticut Department of 

Banking 
260 Constitution Plaza 

Hartford, CT 06103 

(860) 240-8230 

 

Florida 

Dept. of Agriculture and 

Consumer Services 

Division of Consumer Services 

400 S. Monroe St. 

Tallahassee, FL 32399-0800 

1-800-435-7352 

 

Hawaii 

Commissioner of Securities, 

State of Hawaii 

335 Merchant Street, Rm. 205 

Honolulu, HI 96810 

(808) 586-2722 

 

Illinois 

Illinois Attorney General 

500 South Second Street 

Springfield, IL 62706 

(217) 782-4465 

 

Indiana 

Indiana Securities Division 

Secretary of State 

302 W. Washington St. 

Indianapolis, IN 46204 
(317) 232-6681 

 

Iowa 

Iowa Attorney General 

1305 E. Walnut Street 

Des Moines, IA 50319 

(515) 281-5164 

Maryland 

Maryland Securities Commissioner 

200 St. Paul Place, 20th Floor 

Baltimore, MD 21202-2020 

(410) 576-6360 

 

Michigan 

Department of Attorney General 

Consumer Protection Division Antitrust 

and Franchise Unit 
525 West Ottawa Street 

P.O. Box 30213 Lansing, MI 48909 

(517) 373-7117 

 

Minnesota 

Minnesota Commissioner of Commerce 

85 7th Place East, Suite 280 

St. Paul, MN 55101-2198 

(612) 539-1600 

 

Nebraska 

Department of Banking & Finance 

1526 K Street, Suite 300 
Lincoln, NE 65808-2732 

(402) 471-2277 

 

New York 

NYS Department of Law 

Investor Protection Bureau  

28 Liberty St., 21st Fl. 

New York, NY 10005  

212-416-8222 

 

North Dakota 
Securities Commissioner 

600 East Boulevard, 5th Floor 

Bismarck, ND 58505-0510 

(701) 328-2910 

 

Ohio 

Attorney General of the State of Ohio 

Consumer Protection Section 

30 E. Broad Street, 14th Floor 

Columbus, Ohio 43215 
(614) 466-4986 

Oregon 

Department of Consumer and 

Business Services Division of 

Fin. & Corp. Securities 
350 Winter Street, NE, #410 

Salem, OR 97310 

503-947-7980 

 

Rhode Island 

Department of Business 

Regulation 

Securities Division 

1511 Pontiac Avenue 

John O. Pastore Center, 

Building 69-1 

Cranston, RI 02920 

(401) 462-9500 

 

South Dakota 

Department of Labor and 

Regulation, 

Division of Securities 
124 South Euclid Suite 104 

Pierre, SD 57501-3185 

(605) 773-5369 

 

Virginia 

Clerk of the State Corporation 

Commission 

1300 East Main Street, 1st Floor 

Richmond, VA 23219 

(804) 371-9733 

 

Washington 

Director of the Dept. of Licenses 

150 Israel Road SW 

Tumwater, Washington 98501 

(360) 902-8760 

 

Wisconsin 

Wisconsin Commissioner of 

Securities 

201 West Washington Avenue 

Madison, WI 53703 

(608) 266-2139 

 



EXHIBIT H to 

FRANCHISE DISCLOSURE DOCUMENT 

 

ADDENDUM TO THE TCWW FRANCHISE 

DOCUMENTS FOR CERTAIN STATES 

 
Certain states have laws governing the franchise relationship and franchise documents. Certain 

states require modifications to the Franchise Disclosure Document, Franchise Agreement and other 

documents related to the sale of a franchise. This State-Specific Addendum will modify these 

documents to comply with the states' laws. The terms of this State Addendum will only apply if 

you meet the requirements of the applicable state independently of your signing of this Addendum.  

The terms of this Addendum   will   override   any   inconsistent   provision of the Franchise 

Disclosure Document, Franchise Agreement or any Supplemental Documents. 
 

If your state requires these modifications, you will sign this State Addendum along with the 

Franchise Agreement. 



ILLINOIS 

 

Notwithstanding anything to the contrary in the Franchise Disclosure Document, the Franchise 

Agreement, and any Supplemental Agreement, for Franchisees in the State of Illinois, the 

following provisions shall supersede and apply: 

 

1. Illinois law applies to this transaction and supersedes any conflicting provisions of 

the Franchise Disclosure Document, the Franchise Agreement, or any Supplemental Agreements. 

 

2. Your rights upon termination and non-renewal of any Franchise Agreement are set 

forth in sections 19 and 20 of the Illinois Franchise Disclosure Act. 

 

3. Section 41 of the Illinois Franchise Disclosure Act provides that any condition, 

stipulation, or provision purporting to bind any person acquiring any franchise to waive 

compliance with the Illinois Franchise Disclosure Act or any other law of Illinois is invalid. 

 

4. The provisions of Section 22 of the Franchise Agreement or any similar provisions 

in any other Supplemental Agreements which designate governing law, jurisdiction, or venue in a 

forum outside of the State of Illinois shall not be effective for Franchise Agreements entered into 

in Illinois or for Franchised Restaurants located in Illinois. 

 

To the extent this Addendum shall be deemed to be inconsistent with any terms of 

conditions of the Agreement or exhibits, the terms of the Addendum Shall govern. 

 

[signature page follows] 



AS WITNESS the hands of the duly authorized representatives of the parties hereto as of the date of 

execution by TCWW LLC. set forth below. 
 

ATTEST: FRANCHISEE (if a corporation, limited 

liability company or partnership): 
 

 

(Name of corporate or partnership franchisee) 

 
 

By:   By:   
 

Name:   
 

Title:   
 

 

FRANCHISEE (if an individual, individuals 

or proprietorship): 
 

 
 

Name:   
 

 
 

Name:   
 

ATTEST: TCWW LLC. 

 

By:   By:   
 

Name:   
 

Title:   
 

Date:   



INDIANA 
 

In recognition of the requirements of the Indiana Disclosure Law, Indiana Code §§ 23-2-2.5-1 to 

23-2-2.5-51 and the Indiana Deceptive Franchise Practices Act, Indiana Code §§ 23-2- 2.7-1 to 

23-2-2.7-7, the parties to the attached TCWW LLC. Franchise Agreement (the “Agreement”) agree 

as follows: 

 

1. Section 1 of the Agreement, under the heading “Grant of Franchise,” shall be 

supplemented by the following subsection 1.7, which shall be considered an integral part of the 

Agreement: 

 

“No Unfair Competition. [The COMPANY] agrees that it shall not 

compete unfairly with [FRANCHISEE] within a reasonable area 

surrounding the approved location of the licensed location.” 

 

2. Section 22.1 of the Agreement shall be deleted in its entirety, and shall have no force or 

effect; and the following shall be substituted in lieu thereof: 

 

“Except to the extent governed by the United States 

Trademark Act of 1946 (Lanham Act, 15 U.S.C. §§ 1051 et seq.), 

other applicable federal law, or, the Indiana Franchise Disclosure 

Law or the Indiana Deceptive Franchise Practices Act, this 

Agreement was accepted and executed in the State of Ohio and its 

terms shall be construed in accordance with and governed by laws 

of the State of Ohio. In the event of any conflict of any clause in this 

Agreement with any mandatory applicable provisions of the 

Franchise Laws or other laws of the state wherein the Store is located 

such clause shall be considered modified to the extent, and only to 

the extent, necessary to conform with such mandatory provisions of 

that state’s laws. As stated in this Agreement, the term “Franchise 

Law” means any mandatory provision of the law of any state which 

specifically regulates the offer, sale, termination, renewal or other 

specific aspects of franchises and does not mean the general laws 

other than such specific franchise act. Except as expressly provided 

to the contrary herein, each provision of this Agreement shall be 

considered severable and the invalidity or unenforceability of any 

part of this Agreement shall not affect the balance of this 

Agreement.” 

 

3. Section 22 of the Agreement, under the heading, “Choice of Law; Jurisdiction; 

Limitation of Claims,” shall be supplemented with the addition of the following subsection 22.7, 

which shall be considered an integral part of this Agreement: 

 

“22.7 Notwithstanding the above, any provision in the 

Agreement which limits in any manner whatsoever litigation 

brought for breach of the Agreement will be void only to the extent 



that such provision violates the Indiana Deceptive Franchise 

Practices Act. 

 

4. Each provision of this Addendum shall be effective only to the extent, with respect to 

such provision, that the jurisdictional requirements of the Indiana Franchise Disclosure Law, 

Indiana Code §§ 23-2-2.5-1 to 23-2-2.5-51 and the Indiana Deceptive Franchise Practices Act, 

Indiana Code §§ 23-2-2.7-1 to 23-2-2.7-7, are met independently without reference to this 

Amendment. 

 

[signature page follows] 



AS WITNESS the hands of the duly authorized representatives of the parties hereto as of the 

date of execution by TCWW LLC. set forth below. 
 

ATTEST: FRANCHISEE (if a corporation, limited 

liability company or partnership): 
 

 

(Name of corporate or partnership franchisee) 

 
 

By:   By:   
 

Name:   
 

Title:   
 

 

FRANCHISEE (if an individual, individuals 

or proprietorship): 
 

 
 

Name:   
 

 
 

Name:   
 

ATTEST: TCWW LLC. 

 

By:   By:   
 

Name:   
 

Title:   
 

Date:   



NEW YORK 

 

The following amendments to the TCWW Franchise Disclosure Document apply to 

franchisors and franchisees subject to New York statutes and regulations: 

 

1.  The following information is added to the cover page of the Franchise Disclosure Document:  

 

INFORMATION COMPARING FRANCHISORS IS AVAILABLE. CALL THE STATE 

ADMINISTRATORS LISTED IN EXHIBIT G OR YOUR PUBLIC LIBRARY FOR 

SERVICES OR INFORMATION. REGISTRATION OF THIS FRANCHISE BY NEW 

YORK STATE DOES NOT MEAN THAT NEW YORK STATE RECOMMENDS IT OR 

HAS VERIFIED THE INFORMATION IN THIS FRANCHISE DISCLOSURE 

DOCUMENT. IF YOU LEARN THAT ANYTHING IN THIS FRANCHISE DISCLOSURE 

DOCUMENT IS UNTRUE, CONTACT THE FEDERAL TRADE COMMISSION AND THE 

APPROPRIATE STATE OR PROVINCIAL AUTHORITY. THE FRANCHISOR MAY, IF 

IT CHOOSES, NEGOTIATE WITH YOU ABOUT ITEMS COVERED IN THE 

FRANCHISE DISCLOSURE DOCUMENT. HOWEVER, THE FRANCHISOR CANNOT 

USE THE NEGOTIATING PROCESS TO PREVAIL UPON A PROSPECTIVE 

FRANCHISEE TO ACCEPT TERMS WHICH ARE LESS FAVORABLE THAN THOSE 

SET FORTH IN THIS FRANCHISE DISCLOSURE DOCUMENT. 

 

2.  The following is to be added at the end of Item 3:  

 

Except as provided above, with regard to the franchisor, its predecessor, a person identified in Item 

2, or an affiliate offering franchises under the franchisor’s principal trademark:  

 

A. No such party has an administrative, criminal or civil action pending against that person 

alleging: a felony, a violation of a franchise, antitrust, or securities law, fraud, embezzlement, 

fraudulent conversion, misappropriation of property, unfair or deceptive practices, or 

comparable civil or misdemeanor allegations.  

 

B. No such party has pending actions, other than routine litigation incidental to the business, 

which are significant in the context of the number of franchisees and the size, nature or 

financial condition of the franchise system or its business operations.  

 

C. No such party has been convicted of a felony or pleaded nolo contendere to a felony charge 

or, within the 10-year period immediately preceding the application for registration, has been 

convicted of or pleaded nolo contendere to a misdemeanor charge or has been the subject of 

a civil action alleging: violation of a franchise, antifraud, or securities law; fraud; 

embezzlement; fraudulent conversion or misappropriation of property; or unfair or deceptive 

practices or comparable allegations.  

 

D. No such party is subject to a currently effective injunctive or restrictive order or decree 

relating to the franchise, or under a Federal, State, or Canadian franchise, securities, antitrust, 

trade regulation or trade practice law, resulting from a concluded or pending action or 

proceeding brought by a public agency; or is subject to any currently effective order of any 

national securities association or national securities exchange, as defined in the Securities 

and Exchange Act of 1934, suspending or expelling such person from membership in such  

 

 

 



association or exchange; or is subject to a currently effective injunctive or restrictive order 

relating to any other business activity as a result of an action brought by a public agency or 

department, including, without limitation, actions affecting a license as a real estate broker 

or sales agent. 

 

3.  The following is added to the end of the “Summary” sections of Item 17(c), titled 

“Requirements for franchisee to renew or extend,” and Item 17(m), entitled “Conditions for 

franchisor approval of transfer”:  

 

However, to the extent required by applicable law, all rights you enjoy and any causes of 

action arising in your favor from the provisions of Article 33 of the General Business Law of 

the State of New York and the regulations issued thereunder shall remain in force; it being 

the intent of this proviso that the non-waiver provisions of General Business Law Sections 

687(4) and 687(5) be satisfied.  

 

4.  The following language replaces the “Summary” section of Item 17(d), titled “Termination 

by franchisee”: You may terminate the agreement on any grounds available by law.  

 

5.  The following is added to the end of the “Summary” sections of Item 17(v), titled “Choice 

of forum”, and Item 17(w), titled “Choice of law”:  

 

The foregoing choice of law should not be considered a waiver of any right conferred upon the 

franchisor or upon the franchisee by Article 33 of the General Business Law of the State of New 

York. 

 

 

 

[signature page follows] 



AS WITNESS the hands of the duly authorized representatives of the parties hereto as of the date of 

execution by TCWW LLC. set forth below. 
 

ATTEST: FRANCHISEE (if a corporation, 

limited liability company or partnership): 
 

 

(Name of corporate or partnership franchisee) 

 
 

By:   By:   
 

Name:   
 

Title:   
 

 

FRANCHISEE (if an individual, 

individuals or proprietorship): 
 

 
 

Name:   
 

 
 

Name:   
 

ATTEST: TCWW LLC. 

 

By:   By:   
 

Name:   
 

Title:   
 

Date:  



 

 

 

STATE EFFECTIVE DATES 

 

The following states require that the Franchise Disclosure Document be registered or filed with 

the state, or be exempt from registration: California, Hawaii, Illinois, Indiana, Maryland, 

Minnesota, New York, North Dakota, Rhode Island, South Dakota, Virginia, Washington and 

Wisconsin. 

 

The Franchise Disclosure Document is registered, on file or exempt from registration in the 

following states having franchise registration and disclosure laws, with the following effective 

dates: 

 

 

STATE EFFECTIVE DATE 

California No Registration 

Hawaii No Registration 

Illinois  Pending 

Indiana  Pending 

Maryland  No Registration 

Minnesota No Registration 

New York Pending 

North Dakota No Registration 

Rhode Island No Registration 

South Dakota No Registration 

Virginia No Registration 

Washington No Registration 

Wisconsin Pending 

 

 

 

 

 

 

 

 

 

 

 

 



EXHIBIT I to 

FRANCHISE DISCLOSURE DOCUMENT 

 

Receipt 

 

(Retain this Copy for your files) 
 

This Disclosure Document summarizes certain provisions of the franchise agreement and other information in plain 

language. Read this Disclosure Document and all agreements carefully. 
 

If TCWW LLC offers you a franchise, it must provide this disclosure document to you 14 calendar - days before you 

sign a binding agreement with, or make a payment to, the franchisor or an affiliate in connection with the proposed 

franchise sale or sooner if required by applicable state law. 
 

New York and Rhode Island require that we give you this disclosure document at the earlier of the first personal meeting 

or 10 business days before the execution of the franchise or other agreement or the payment of any consideration that 

relates to the franchise relationship. 
 

Michigan, Oregon, and Wisconsin require that we give you this disclosure document at least 10 business days 

before the execution of any binding franchise or other agreement or the payment of any consideration, whichever 

occurs first. 
 

If TCWW LLC does not deliver this Disclosure Document on time or if it contains a false or misleading statement, 

or a material omission, a violation of federal or state law may have occurred and should be reported to the Federal 

Trade Commission, Washington, D.C. 20580 and the State Agency listed in Exhibit G. 

 

The following are the names, principal business addresses and telephone numbers of each franchise seller offering 

the franchise: 

Roger David, 650 Lunken Park Drive, Cincinnati, Ohio 45202; phone: 513-381-8500 

Samir Daoud, 650 Lunken Park Drive, Cincinnati, Ohio 45202; phone: 513-231-4541 

Jennifer Rachford, 650 Lunken Park Drive, Cincinnati, Ohio 45202; phone: 513-381-8500 
 

Our authorized agents for service of process are identified on Exhibit A to this Franchise Disclosure 

Document Issuance date: May 1, 2021 

I have received a Franchise Disclosure Document including the following exhibits on the date listed below: 

A Agents for Service of Process List 

B Franchise Agreement with Exhibits 

C Table of Contents – Manual of Operations 

D List of Franchise Outlets 

E List of Outlets that Closed During Year Ended December 31, 2020 or that have Not Communicated with 

TCWW Recently 
F Financial Statements 

G State Administrators  

H State-Specific Addenda 

I Receipt 

Date:   By:   

  Name:    

Title:    



Receipt 

 

(Our Copy) 
 

This Disclosure Document summarizes certain provisions of the franchise agreement and other information in plain 

language. Read this Disclosure Document and all agreements carefully. 
 

If TCWW LLC offers you a franchise, it must provide this disclosure document to you 14 calendar- days before you sign 

a binding agreement with, or make a payment to, the franchisor or an affiliate in connection with the proposed franchise 

sale or sooner if required by applicable state law. 
 

New York and Rhode Island require that we give you this disclosure document at the earlier of the first personal meeting 

or 10 business days before the execution of the franchise or other agreement or the payment of any consideration that 

relates to the franchise relationship. 
 

Michigan, Oregon, and Wisconsin require that we give you this disclosure document at least 10 business days 

before the execution of any binding franchise or other agreement or the payment of any consideration, whichever 

occurs first. 
 

If TCWW LLC does not deliver this Disclosure Document on time or if it contains a false or misleading statement, 

or a material omission, a violation of federal or state law may have occurred and should be reported to the Federal 

Trade Commission, Washington, D.C. 20580 and the State Agency listed in Exhibit G. 

 

The following are the names, principal business addresses and telephone numbers of each franchise seller offering 

the franchise: 

Roger David, 650 Lunken Park Drive, Cincinnati, Ohio 45202; phone: 513-381-8500 

Samir Daoud, 650 Lunken Park Drive, Cincinnati, Ohio 45202; phone: 513-231-4541 

Jennifer Rachford, 650 Lunken Park Drive, Cincinnati, Ohio 45202; phone: 513-381-8500 
 

Our authorized agents for service of process are identified on Exhibit A to this Franchise Disclosure 

Document Issuance date: May 1, 2021 

I have received a Franchise Disclosure Document including the following exhibits on the date listed below: 

A Agents for Service of Process List 

B Franchise Agreement with Exhibits 

C Table of Contents – Manual of Operations 

D List of Franchise Outlets 

E List of Outlets that Closed During Year Ended December 31, 2020 or that have Not Communicated with 

TCWW Recently 

F Financial Statements 

G State Administrators 

H State-Specific Addenda 

I Receipt 

Date:    
 

 

 

Return to: 

TCWW LLC 

650 Lunken Park Drive 

Cincinnati, OH 45226 

By:  

Name:     

Title:    
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